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PART I

PREAMBLE

I. Sources of military jurisdiction, under, the constitutional powers of the President

The sources of military jurisdiction include the and regulations issued thereunder, and the inherent
Constitution and international law. International authority of military commanders. Military law in-
law includes the law of war. cludes jurisdiction exercised by courts-martial and

the jurisdiction exercised by commanders with re-

2. Exercise of military jurisdiction. spect to nonjudicial punishment. The purpose of
military law is to promote justice, to assist in main-

(a) Kinds. Military jurisdiction is exercised by: taining good order and discipline in the armed
(1) A government in the exercise of that branch forces, to promote efficiency and effectiveness in the

of the municipal law which regulates its military es- military establishment, and thereby to strengthen
tablishment. (Military law). the national security of the United States.

(2) A government temporarily governing the civil
population within its territory or a portion of its ter- 4. Structure and application of the Manual
ritory through its military forces as necessity may for Courts-Martial.
require. (Martial law). The Manual for Courts-Martial shall consist of

(3) A belligerent occupying enemy territory, this Preamble, the Rules for Courts-Martial, the
(Military government). Military Rules of Evidence, the Punitive Articles,

(4) A government with respect to offenses against and Nonjudicial Punishment Procedures (Part I-V).
the law of war. This Manual shall be applied consistent with the
(b) Agencies. The agencies through which military purpose of military law.

jurisdiction is exercised include:
(1) Courts-martial for the trial of offenses against Discussion

military law and, in the case of general courts-mar- The Department of Defense. in conjunction with the Depart-
tial, of persons who by the law of war are subject to ment of Transportation, has published supplementary materials

trial by military tribunals. See Parts I1, III, and IV to accompany the Manual for Courts-Martial. These materials
consist of a Discussion (accompanying the Preamble. the Rules

of this Manual for rules governing courts-martial. for Courts-Martial, and the Punitive Articles). an Analysis, and
(2) Military commissions and provost courts for various appendices. These supplementary materials do not cor..ti-

the trial of cases within their respective jurisdictions. tute the official views of the Department of Defense. the Depart-

Subject to any applicable rule of international law or ment of Transportation, the Department of Justice. the military
dby the President or by departments, the United States Court of Military Appeals, or anyto any regulations prescribed other authority of the Government of the United States, and they

other competent authority, military commissions do not constitute rules. Cf.. for example, 5 U.S.C. § 551 (1982).
and provost courts shall be guided by the appropri- The supplementary materials do not create rights or rexonsibili-
ate principles of law and rules of procedures and evi- ties that are binding on any person, party, or other entity (includ-
dence prescribed for courts-martial. ing any authority of the Government of the United States whether

or not included in the definition of"agency" in 5 U.S.C. § 55 I(1)).
(3) Courts of inquiry for the investigation of any Failure to comply with matter set forth in the supplementary

matter referred to such court by competent author- materials does not, of itself, constitute error, although these
ity. See Article 135. The Secretary concerned may materials may refer to requirements in the rules set forth in the

prescribe regulations governing courts of inquiry. Executive Order or established by other legal authorities (for ex-
ample, binding judicial precedents applicable to courts-martial)

(4) Nonjudicial punishment proceedings of a which are based on sources of authority independent of the sup-
commander under Article 15. See Part V of this plementary materials.
Manual.

3. Nature and purpose of military law.

Military law consists of the statutes governing the
military establishment and regulations issued there-

I-1



PART II

RULES FOR COURTS-MARTIAL

CHAPTER I. GENERAL PROVISIONS

Rule 101. Scope, title (5) "Commander" means a commissioned officer in

(a) In general. These rules govern the procedures command or an officer in charge except in Part V or

and punishments in all courts-martial and, when- unless the context indicates otherwise.
ever expressly provided, preliminary, supplemen- (6) "Convening authority" includes a commis-

tary, and appellate procedures and activities. sioned officer in command for the time being and
(b) Title. These rules may be known and cited as the
Rules for Courts-Martial (R.C.M.). Discussion

Rule 102. Purpose and construction See R.C.M. 504 concerning who may convene courts-mar-
tial.

(a) Purpose. These rules are intended to provide for
the just determination of every proceeding relating
to trial by court-martial. (7) "Copy" means an accurate reproduction, how-

(b) Construction. These rules shall be construed to ever made. Whenever necessary and feasible, a copy

secure simplicity in procedure, fairness in adminis- may be made by handwriting.

tration, and the elimination of unjustifiable expense (8) "Court-martial" includes, depending on the

and delay. context:
(A) The military judge and members of a general

Rule 103. Definitions and rules of or special court-martial;

construction (B) The military judge when a session of a genera)
or special court-martial is conducted without mem-

The following definitions and rules of construc- bers under Article 39(a);
tion apply throughout this Manual, unless otherwise (C) The military judge when a request for trial by
expressly provided, military judge alone has been approved under
(1) "Article" refers to articles of the Uniform Code R.C.M. 903;
of Military Justice unless the context indicates oth- (D) The members of a special court-martial when
erwise. a military judge has not been detailed; or
(2) "Capital case" means a general court-martial to (E) The summary court-martial officer.
which a capital offense has been referred without an (9) "Days." When a period of time is expressed in a
instruction that the case be treated as noncapital, number of days, the period shall be in calendar days,
and, in the case of a rehearing or new or other trial, unless otherwise specified. Unless otherwise speci-
for which offense death remains an authorized pun- fled, the date on which the period begins shall not
ishment under R.C.M. 810(d). count, but the date on which the period ends shall

(3) "Capital offense" means an offense for which count as one day.
death is an authorized punishment under the code (10) "Detail" means to order a person to perform a

and Part IV of this Manual or under the law of war. specific temporary duty, unless the context indicates

(4) "Code" refers to the Uniform Code of Military otherwise.
Justice, unless the context indicates otherwise, (11) "Explosive" means gunpowders, powders used

for blasting, all forms of high explosives, blasting

Discussion materials, fuzes (other than electrical circuit break-
ers), detonators, and other detonating agents,

The Uniform Code of Military Justice is set forth at Appen- smokeless powders, any explosive bomb, grenade,
dix 2. missile, or similar device, and any incendiary bomb

or grenade, fire bomb, or similar device, and any
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R.C.M. 103(11)

other compound, mixture, or device which is an ex- R.C.M. 1004(c)(6) and Parts IV and V of this Man-
plosive within the meaning of 18 U.S.C. § 232(5) or ual.
844(j). (20) The definitions and rules of construction in 1
(12) "Firearm" means any weapon which is de- U.S.C. §§ I through 5 and in 10 U.S.C. §§ 101 and
signed to or may be readily converted to expel any 801.
projectile by the action of an explosive.

(13) "Joint" in connection with military organiza- Discussion
tion connotes activities, operations, organizations, I U.S.C. §§ I through 5. 10 U.S.C. § 101, and 10 U.S.C §
and the like in which elements of more than one mil- 801 (Article I) are set forth below.

itary service of the same nation participate. I U.S.C. § I. Words denoting number, gender, and so forth.
(14) "Members." The members of a court-martial In determining the meaning of any Act of Congress. unless

are the voting members detailed by the convening the context indicates otherwise-

authority, words importing the singular include and apply to
several persons, parties, or things: words importing the(15) "Military judge" means the presiding officer of plural include the singular;

a general or special court-martial detailed in accor- words importing the masculine gender include the
dance with Article 26. Except as otherwise expressly feminine as well;
provided, in the context of a summary court-martial words used in the present tense include the future
"military judge" includes the summary court-mar- as well as the present;

tial officer or in the context of a special court-martial the words "insane" and "insane person" and "lu-
natic" shall include every idiot, lunatic, insane person,

without a military judge, the president. Unless oth- and person non compos mentis; the words "person" and
erwise indicated in the context, "the military judge" "whoever" include corporations, companies, associa-
means the military judge detailed to the court-mar- tions, firms, partnerships, societies, and joint stock com-
tial to which charges in a case have been referred for panies, as well as individuals;

trial. "officer" includes any person authorized by law to
perform the duties of the office;

(16) "Party." Party, in the context of parties to a "signatures or "subscrk
"'signature" or "'subscription" includes a mark

court-martial, means: when the person making the same intended it as such;

(A) The accused and any defense or associate or "oath" includes affirmation, and "sworn" includes
assistant defense counsel and agents of the defense affirmed;
counsel when acting on behalf of the accused with "writing" includes printing and typewriting and

respect to the court-martial in question; and reproductions of visual symbols by photographing,
multigraphing, mimeographing, manifolding. or other-

(B) Any trial or assistant trial counsel represent- wise.
ing the United States, and agents of the trial counsel § 2. "County" as including "parish," and so forth.
when acting on behalf of the trial counsel with re- The word "county" includes a parish, or any other
spect to the court-martial in question. equivalent subdivision of a State or Territory of the
(17) "Staffjudge advocate" means a judge advocate United States.

§ 3. "Vessel" as including all means of water transportation.
so designated in Army, Air Force, or Marine Corps, The word "vessel" includes every description of
and means the principal legal advisor of a command watercraft or other artificial contrivance used or capa-
in the Navy and Coast Guard who is a judge advo- ble of being used, as a means of transportation on water.
cate. § 4. "Vehicle" as including all means of land transportation.

(18) "Sua sponte" means that the person involved The word "vehicle" includes every description of
acts on that person's initiative, without the need for carriage or other artificial contrivance used or capable

of being used, as a means of transportation on land.

a request, motion, or application. § 5. "Company" or "association" as including successors

(19) "War, time of." For purpose of R.C.M. and assigns.
1004(c)(6) and of implementing the applicable The word "company" or "association", when used
paragraphs of Parts IV and V of this Manual only, in reference to a corporation, shall be deemed to em-
"time of war" means a period of war declared by brace the words "successors and assigns of such com-

pany or association", in like manner as if these last-
Congress or the factual determination by the Presi- named words, or words of similar import, were ex-

dent that the existence of hostilities warrants a find- pressed.
ing that a "time of war" exists for purposes of 10 U.S.C. § l01. Definitions
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R.C.M. 103(20)

In addition to the definitions in sections 1-5 of title 1, the fol- (11) "Army National Guard of the United States'

lowing definitions apply in this title; means the reserve component of the Army all of whose members

(I) "United States", in a geographic sense, means the are members of the Army National Guard.

States and the District of Columbia. (12) "Air National Guard" means that part of the or-

(2) Except as provided in section 101(1) of title 32 for ganized militia of the several States and Territories, Puerto Rico.

laws relating to the militia, the National Guard, the Army Na- the Canal Zone, and the District of Columbia, active and inactive,

tional Guard of the United States. and the Air National Guard of that-

the United States, "Territory" means any Territory organized af- (A) is an air force;

ter this title is enacted, so long as it remains a Territory. (B) is trained, and has its officers appointed, under

(3) "Possessions" includes the Virgin Islands, the Canal the sixteenth clause of section 8, article I, of

Zone, Guam, American Samoa, and the Guano islands, so long as the Constitution;

they remain possessions, but does not include any Territory or (C) is organized, armed, and equipped wholly or

Commonwealth. partly at Federal expense; and

(4) "Armed forces" means the Army, Navy, Air Force. (D) is federally recognized.

Marine Corps, and Coast Guard. (13) "Air National Guard of the United States" means
the reserve component of the Air Force all of whose members are

(5) "Department", when used with respect to a military members of the Air National Guard.
department, means the executive part of the department and all (14) "Officer" means commissioned or warrant officer.
field headquarters, forces, reserve components, installations, ac- (15) "Commissioned officer- includes a commissioned
tivities, and functions under the control or supervision of the Sec- warrant officer.
retary of the department. When used with respect to the Depart- Warrant officer.
ment of Defense, it means the executive part of the department, (s6) "oWarrant officer" means a person who holds a
including the executive parts of the military departments, and all
field headquarters, forces, reserve components, installations, ac- (17) "Enlisted member" means a person in an enlisted

tivities, and functions under the control or supervision of the See- grade.

retary of Defense, including those of the military departments. (18) "Grade" means a step or degree, in a graduated
scale of office or military rank that is established and designated(6) "Executive part of the department" means the exec-

utive part of the Department of the Army, Department of the as a grade by law or regulation.

Navy, or Department of the Air Force, as the case may be, at the (19) "Rank" means the order of precedence among
seat of government. members of the armed forces.

seat oo Menit.ry deat[Note: Definitions established in clauses (18) and (19) post-date
t o the enactment of the code and, as a result, differ from usage of the

the Army, the Department of the Navy, and the Department of same terms in the code and current and prior Manual provisions.
the Air Force. See Articles 1(5) and 25(dX)I); R.C.M. 1003(cX2); paragraphs

(8) "Secretary concerned" means- 13c(l), 83c(2), and 84c, Part IV, MCM, 1984. MCM 1951 re-
(A) the Secretary of the Army, with respect to mat- ferred to officer personnel by 'rank' and enlisted personnel by

ters concerning the Army; "grade." See paragraphs 4c, 16b, 126d, 126i, and 168, MCM,
(B) the Secretary of the Navy, with respect to mat- 1951. "Rank" asdefined in IOU.S.C. § 101, clause (19) above, re-

ters concerning the Navy, the Marine Corps, fers to the MCM, 1951 provision regarding "lineal precedence,
and the Coast Guard when it is operating as a numbers, and seniority." Paragraph 126i, MCM, 1951; see also
service in the Navy; paragraph 126i, MCM, 1969 (Rev). Except where lineal position

(C) the Secretary of the Air Force, with respect to or seniority is clearly intended, rank, as commonly and tradition-
matters concerning the Air Force; and ally used, and grade refer to the current definition of "grade."]

(D) the Secretary of Transportation, with respect (20) "Rating" means the name (such as "boatswain's
to matters concerning the Coast Guard when mate") prescribed for members of an armed force in an occupa-

it is not operating as a service in the Navy. tional field. "Rate" means the name (such as "chief boatswain's

(9) "National Guard" means the Army National Guard mate") prescribed for members in the same rating or other cate-

and the Air National Guard. gory who are in the same grade (such as chief petty officer or sea-
(10) -Army National Guard" means that part of the or- man apprentice).

ganized militia of the several States and Territories, Puerto Ricor [Note: The definitions in clauses (3), (15), (18)-(21), (23)-(30), and
and the Canal Zone, and the District of Columbia, active and inc (3f )-(33) reflect the adoption of terminology which, though unde-
active, that-n fined in the source statutes restated in this title, represents the

closest practicable approximation of the ways in which the terms
(A) is a land force; defined have been most commonly used. A choice has been made
(B) is trained, and has its officers appointed, under where established uses conflict.]

the sixteenth clause of section 8, article 1, of (21) "Authorized strength" means the largest number
the Constitution; of members authorized to be in an armed force, a component, a

(C) is organized, armed, and equipped wholly or branch, a grade, or any other category of the armed forces.
partly at Federal expense; and (22) "Active duty" means full-time duty in the active

(D) is federally recognized. military service of the United States. It includes full-time training
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R.C.M. 103(20)

duty, annual training duty, and attendance, while in the active (39) "Dental officer" means an officer of the Dental
military service, at a school designated as a service school by law Corps of the Army, an officer of the Dental Corps of the Navy, or

or by the Secretary of the military department concerned, an officer of the Air Force designated as a dental officer.
(23) "Active duty for a period of more than 30 days' (40) "G,.neral officer" means an officer of the Arm), Air

means active duty under a call or order that does not specify a pe- Force, or Marine Corps serving in or having the grade of general.

riod of 30 days or less. lieutenant general, major general, or brigadier general.
(24) "Active service" means service on active duty. (41) "Flag officer" means an officer of the Nav, or
(25) "Active status" means the status of a reserve com- Coast Guard serving in or having the grade of admiral, vice admi-

missioned officer, other than a commissioned warrant officer, who ral, rear admiral, or commodore.

is not in the inactive Army National Guard or inactive Air Na- 10 U.S.C. § 801. Article I. Definitions
tional Guard, on an inactive status list, or in the Retired Reserve. In this chapter:

(26) "Supplies" includes material, equipment, and (I) "Judge Advocate General" means, severally, the
stores of all kinds. Judge Advocates General of the Army, Navy, and Air Force and.

(27) "Pay" includes basic pay, special pay, retainer pay, except when the Coast Guard is operating as a service in the

incentive pay, retired pay, and equivalent pay, but does not in- Navy, the General Counsel of the Department of Transportation.

elude allowances. (2) The Navy, the Marine Corps, and the Coast Guard
(28) "Shall" is used in an imperative sense. when it is operating as a service in the Nav y, shall be considered

(29) "May" is used in a permissive sense. The words as one armed force.
".no person may..." mean that no person is required, authorized, (3) "Commanding officer" includes only commissioned

or permitted to do the act prescribed. officers.
(30) "Includes" means "includes but is not limited to." (4) "Officer in charge" means a member of the Navy.
(31) "Inactive-duty training" means- the Marine Corps, or the Coast Guard designated as such by ap-

(A) duty prescribed for Reserves by the Secretary propriate authority.

concerned under section 206 of title 37 or any (5) "Superior commissioned officer" means a commis-
other provision of law; and sioned officer superior in rank or command.

(B) special additional duties authorized for (6) "Cadet" means a cadet of the United States Military
Reserves by an authority designated by the Academy, the United States Air Force Academy, or the United
Secretary concerned and performed by them States Coast Guard Academy.

on a voluntary basis in connection with the (7) "Midshipman" means a midshipman of the United
prescribed training or maintenance activities States Naval Academy and any other midshipman on active duty
of the ":iits to which they are assigned. in the naval service.

It includes those duties when performed by Reserves in their (8) "Military" refers to any or all of the armed forces.
status as members of the National Guard. (9) "Accuser" means a person who signs and swears to

(32) "Spouse" means husband or wife, as the case may charges, any person who directs that charges nominally be signed
be. and sworn to by another, and any other person who has an inter-

(33) "Regular", with respect to an enlistment, appoint- est other than an official interest in the prosecution of the accused.
ment, grade, or office, means enlistment, appointment, grade, or (10) "Military judge" means an official of a general or

office in a regular component of an armed force. special court-martial detailed in accordance with section 826 of
(34) "Reserve", with respect to an enlistment, appoint- this title (article 26). [See also R.C.M. 103(15).]

ment, grade, or office, means enlistment, appointment, grade, or (II) "Law specialist" means a commissioned officer of
office heid as a Reserve of an armed force, the Coast Guard designated for special duty (law).

(35) "Original", with respect to the appointment of a (12) "Legal officer" means any commissioned officer of
member of the armed forces in a regular or reserve component, the Navy, Marine Corps, or Coast Guard designated to perform
refers to his most recent appointment in the component that is legal duties for a command.

neither a promotion nor a demotion. (13) "Judge Advocate" means-
(36) Repealed. (A) an officer of the Judge Advocate General's
(37) "Active-duty list" means a single list for the Army, Corps of the Army or Navy;

Navy, Air Force or Marine Corps (required to be maintained (B) an officer of the Air Force or the Marine Corps

under section 620 of this title) which contains the names of all of- who is designated as a judge advocate: or
icers of that armed force, other than officers described in section (C) an officer of the Coast Guard who is designated
641 of this title, who are serving on active duty. as a law specialist.

(38) "Medical officer" means an officer of the Medical
Corps of the Army, an officer of the Medical Corps of the Navy,
or an officer in the Air Force designated as a medical officer.

11-4



R.C.M. 105(b)

Rule 104. Unlawful command influence forces should be retained on active duty. no person

(a) General prohibitions. subject to the code may:
(1) Convening authorities and commanders. No (A) Consider or evaluate the performance of

convening authority or commander may censure, duty of any such person as a member of a court-mar-
reprimand, or admonish a court-martial or other tial; or
military tribunal or any member, military judge, or (B) Give a less favorable rating or evaluation of

counsel thereof, with respect to the findings or sen- any defense counsel because of the zeal with which

tence adjudged by the court-martial or tribunal, or such counsel represented any accused.
with respect to any other exercise of the functions of (2) Evaluation of military judge.

the court-martial or tribunal or such persons in the (A) General courts-martial. Unless the general
conduct of the proceedings. court-martial was convened by the President or thecodc ofl teprsonssubjc tothecSecretary concerned, neither the convening author-

(2) All persons subject to the code. No person sub- ity nor any member of the convening authority's
ject to the code may attempt to coerce or, by any un- staff may prepare or review any report concerning
authorized means, influence the action of a court- the effectiveness, fitness, or efficiency of the military
martial or any other military tribunal or any mem- judge detailed to a general court-martial, which re-
ber thereof, in reaching the findings or sentence in lates to the performance of duty as a military judge.
any case or the action of any convening, approving, (B) Special courts-martial. The convening au-
or reviewing authority with respect to such author- thority may not prepare or review any report con-
ity's judicial acts. cerning the effectiveness, fitness, or efficiency of a

(3) Exceptions military judge detailed to a special court-martial
(A) Instructions. Subsections (a)(l) and (2) of which relates to the performance of duty as a mili-

the rule do not prohibit general instructional or in- tary judge. When the military judge is normally
formational courses in military justice if such rated or the military judge's report is reviewed by
courses are designed solely for the purpose of in- the convening authority, the manner in which such
structing personnel of a command in the substantive military judge will be rated or evaluated upon the
and procedural aspects of courts-martial, performance of duty as a military judge may be as

(B) Court-martial statements. Subsections prescribed in regulations of the Secretary concerned
(a)(1) and (2) of this rule do not prohibit statements which shall ensure the absence of any command in-
and instructions given in open session by the mili- fluence in the rating or evaluation of the military
tary judge or counsel, judge's judicial performance.

(C) Professional supervision. Subsections (a)(1)
and (2) of this rule do not prohibit action by the Discussion
Judge Advocate General concerned under R.C.M. See paragraph 22 of Part IV concerning prosecuting viola-
109. tions of Article 37 under Article 98.

(D) Offense. Subsection (a)(1) and (2) of this
rule do not prohibit appropriate action against a per-
son for an offense committed while detailed as a mil- Rule 105. Direct communications: convening
itary judge, counsel, or member of a court-martial, authorities and staff judge advocates; among
or while serving as individual counsel. staff judge advocates
(b) Prohibitions concerning evaluations. (a) Convening authorities and staff judge advocates.

(1) Evaluation of member or defense counsel. In Convening authorities shall at all times communi-
the preparation of an effectiveness, fitness, or effi- cate directly with their staff judge advocates in mat-
ciency report or any other report or document used ters relating to the administration of military justice.
in whole or in part for the purpose of determining (b) Among staff judge advocates and with the Judge
whether a member of the armed forces is qualified to Advocate General. The staff judge advocate of any
be advanced in grade, or in determining the assign- command is entitled to communicate directly with
ment or transfer of a member of the armed forces, or the staff judge advocate of a superior or subordinate
in determining whether a member of the armed command, or with the Judge Advocate General.
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Discussion dures shall not affect the validity of atN rule of court
with respect to a party who has receised actual andtimely notice of the rule or who has not been

prejudiced under Article 514 b. the absence of such
notice. Copies of all rules of court issued under this

Rule 106. Delivery of military offenders to rule shall be forwarded to the Judge Ad& ocate Gen-
civilian authorities eral concerned.

Under such regulations as the Secretary con-
cerned may prescribe, a member of the armed forces Rule 109. Professional supervision of

accused of an offense against civilian authority may military judges and counsel

be delivered, upon request, to the civilian authority (a) In general. Each Judge Ad% ocate General is re-
for trial. A member may be placed in restra'at by sponsible for the professional supervision and disci-
military authorities for this purpose only upon re- pline of military trial and appellate military judges.
ceipt of a duly issued warrant for the apprehension judge advocates, and other lawyers who practice in
of the member or upon receipt of information estab- proceedings governed by the code and this Manual.
lishing probable cause that the member committed To discharge this responsibility each Judge Advo-
an offense, and upon reasonable belief that such re- cate General may prescribe ruies of professional
straint is necessary. Such restraint may continue conduct not inconsistent with this rule or this Man-
only for such time as is reasonably necessary to effect ual. Rules of professional conduct promulgated pur-
the delivery, suant to this rule may include sanctions for ,;I ii-

tions of such rules. Sanctions may include but are
Discussion not limited to indefinite suspension from practice it-

courts-martial and in the Courts of Military Review.
See R.C.M. 11 13(dX2)(AXii) for the effect of such deliveryn'

on the execution of a court-martial sentence. Such suspensions may only be imposed by the Judge
Advocate General of the arined service of such
courts. Prior to imposing any discipline under this
rule, the subject of the proposed action must be pro-

Rule 107. Dismissed officer's right to request vided notice and an opportunity to be heard. The
trial by court-martial Judge Advocate General concerned may upon good

If a commissioned officer of any armed force is cause shown modify or revoke suspension. Proce-
dismissed by order of the President under 10 U.S.C. dures to investigate complaints against military trial
§ 1161(a)(3), that officer may apply for trial by gen- judges and appellate military judges are contained in
eral court-martial within a reasonable time. subsection (c) of this rule.

(b) Action after suspension or disbarment. When a
Discussion Judge Advocate General suspends a person from

See Article 4 for the procedures to be followed. See also Article practice or the Court of Military Appeals disbars a

75(c). person, any Judge Advocate General may suspend
that person from practice upon written notice and
opportunity to be heard in writing.
(c) Investigation ofjudges.

Rule 108. Rules of court (1) In general. These rules and procedures
The Judge Advocate General concerned and per- promulgated pursuant to Article 6a are established

sons designated by the Judge Advocate General may to investigate and dispose of charges, allegations, or
make rules of court not inconsistent with these rules information pertaining to the fitness of a military
for the conduct of court-martial proceedings. Such trial judge or appellate military judge to perform the
rules shall be disseminated in accordance with pro- duties of the judge's office.
cedures prescribed by the Judge Advocate General (2) Policy. Allegations of judicial misconduct or
concerned or a person to whom this authority has unfitness shall be investigated pursuant to the proce-
been delegated. Noncompliance with such proce- dures of this rule and appropriate action shall be
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R.C.M. 109(c)(5XD)

taken. Judicial misconduct includes any act or omis- Discussion
sion that may serve to demonstrate unfitness for fur- Complaints under this subsection will be treated with conti-
ther duty as a judge, including, but not limited to vi- dentiality. Confidentiality protects the subject judge and the judi-

olations of applicable ethical standards. ciary when a complaint is not substantiated. Confidentiality also
encourages the reporting of allegations of judicial misconduct or

Discussion unfitness and permits complaints to be screened with the full co-
operation of others.

The term "unfitness" should be construed broadly, includ- Complaints containing allegations of criminality should be re-

ing, for example, matters relating to the incompetence, impartial- ferred to the appropriate criminal investigative agency in accor-

ity, and misconduct of the judge. Erroneous decisions of a judge dance with Appendix 3 of this Manual.

are not subject to investigation under this rule. Challenges to
these decisions are more appropriately left to the appellate pro-
cess. (5) Initial inquiry.

(A) In general. An initial inquiry is necessary
to determine if the complaint is substantiated. A

(3) Complaints. Complaints concerning a mili- complaint is substantiated upon finding that it is
tary trial judge or appellate military judge will be more likely than not that the subject judge has en-
forwarded to the Judge Advocate General of the ser- gaged in judicial misconduct or is otherwise unfit for
vice concerned or to a person designated by the further service as a judge.
Judge Advocate General concerned to receive such (B) Responsibility to conduct initial inquiry.
complaints. The Judge Advocate General concerned, or the per-

son designated to receive complaints under subsec-
Discussion tion (c)(3) of this rule will conduct or order an initial

inquiry. The individual designated to conduct the in-
Complants need not be made n any specific form, but ifpos- quiry should, if practicable, be senior to the subject

sible complaints should be made under oath. Complaints may be
made byjudges, lawyers, a party, court personnel, members of the of the complaint. If the subject of the complaint is a

general public or members of the military community. Reports in military trial judge, the individual designated to con-
the news media relating to the conduct of a judge may also form duct the initial inquiry should, if practicable, be a
the basis of a complaint, military trial judge or an individual with experience

An individual designated to receive complaints under this as a military trial judge. If the subject of the com-
subsection should have judicial experience. The chief trial judge plaint is an appellate military judge, the individual
of a service may be designated to receive complaints against mili-
tary trial judges. designated to conduct the inquiry should, if practi-

cable, have experience as an appellate military judge.

(4) Initial action upon receipt of a complaint. Discussion
Upon receipt, a complaint will be screened by the To avoid the type of conflict prohibited in Article 66(g). the
Judge Advocate General concerned or by the indi- Judge Advocate General's designee should not ordinarily be a

vidnta, designated in subsection (c)(3) of this rule to member of the same Court of Military Review as the subject of

receive complaints. An initial inquiry is necessary if the complaint. If practicable, a former appellate military judge

the complaint, taken as true, would constitute judi- should be designated.

cial misconduct or unfitness for further service as a
judge. Prior to the commencement of an initial in- (C) Due process. During the initial inquiry, the
quiry, the Judge Ad, ocate General concerned shall subject of the complaint will, at a minimum, be
be notified that a complaint has been filed and that given notice and an opportunity to be heard.
an initial inquiry will be conducted. The Judge Ad- (D) Action following the initial inquiry. If the
vocate General concerned may temporarily suspend complaint is not substantiated pursuant to subsec-
the subject of a complaint from performing judicial tion (c)(5)(A) of this rule, the complaint shall be dis-
duties pending the outcome of any inquiry or inves- missed as unfounded. If the complaint is substanti-
tigation conducted pursuant to this rule. Such in- ated, minor professional disciplinary action may be
quiries or investigations shall be condt-7ted with rea- taken or the complaint may be forwarded, with find-
sonable promptness. ings and recommendations, to the Judge Advocate
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General concerned. Minor professional disciplinary (D) Due process. Prior to taking final action on
action is defined as counselling or the issuance of an the complaint, the Judge Advocate General con-
oral or written admonition or reprimand. The Judge cerned will ensure that the subject of the complaint
Advocate General concerned will be notified prior to is, at a minimum, given notice and an opportunity to
taking minor professional disciplinary action or dis- be heard.
missing a complaint as unfounded. (7) The Ethics Commission.

(6) Action by the Judge Advocate General. (7) Temethics aomm int
(A) In general. The Judge Advocates General (A) Membership. If appointed pursuant to sub-

are responsible for the professional supervision and section (c)(6)(B) of this rule, an ethics commission
discipline of military trial and appellate military shall consist of at least three members.
judges under their jurisdiction. Upon receipt of find- If the subject of the complaint is a military trial

ings and recommendations required by subsection judge, the commission should include one or more
(c)(5) of this rule the Judge Advocate General con- military trial judges or individuals with experience
cerned will take appropriate action. as a military trial judge. If the subject of the com-

(B) Appropriate actions. The Judge Advocate plaint is an appellate military judge, the commission
General concerned may dismiss the complaint, or- should include one or more individuals with experi-
der an additional inquiry, appoint an ethics commis- ence as an appellate military judge. Members of the
sion to consider the complaint, refer the matter to commission should, if practicable, be senior to the
another appropriate investigative agency or take ap- subject of the complaint.
propriate professional disciplinary action pursuant (B) Duties. The commission will perform those
to the rules of professional conduct prescribed by the duties assigned by the Judge Advocate General con-
Judge Advocate General under subsection (a) of this cerned. Normally, the commission will provide an
rule. Any decision of the Judge Advocate General, opinion as to whether the subject's acts or omissions
under this rule, is final and is not subject to appeal. constitute judicial misconduct or unfitness. If the

commission determines that the affected judge en-
Discussion gaged in judicial misconduct or is unfit for continued

The discretionary reassignment of military trial judges or ap- judicial service, the commission may be required to
pellate military judges to meet the needs of the service is not pro- recommend an appropriate disposition to The Judge
fessional disciplinary action. Advocae General concerned.

(C) Standard of proof. Prior to taking profes- Discussion
sional disciplinary action, other than minor discipli- The Judge Advocate General concerned may appoint an ad

nary action as defined in subsection (c)(5) of this hoc or a standing commission.

rule, the Judge Advocate General concerned shall
find, in writing, that the subject of the complaint en-
gaged in judicial misconduct or is otherwise unfit for (8) Rules of procedure. The Secretary of Defense
continued service as a military judge, and that such or the Secretary of the service concerned may estab-
misconduct or unfitness is established by clear and lish additional procedures consistent with this rule
convincing evidence, and Article 6a.
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CHAPTER II. JURISDICTION

Rule 201. Jurisdiction in general of Civilian Persons in Time of War, August 12, 1949, arts. 4, 64,

(a) Nature of cou rts-martial jurisdiction, and 66. 6 U.S.T. 3516, 3559-60 T.I.A.S. No. 3365.

(1) The jurisdiction of courts-martial is entirely
penal or disciplinary. (b) Requisites of court-martial jurisdiction. A court-

martial always has jurisdiction to determine

Discussion whether it has jurisdiction. Otherwise for a court-
martial to have jurisdiction:

"Jurisdiction" means the power to hear a case and to render (1) The court-martinl must be convened by an of.

a legally competent decision. A court-martial has no power to ad-

judge civil remedies. For example, a court-martial may not ad- ficial empowered to convene it;
judge the payment of damages, collect private debts, order the re-
turn of property, or order a criminal forfeiture of seized property. Discussion
A summary court-martial a ppointed under 10 U.S.C. §§ 4712 or
9712 to dispose of the effects of a deceased person is not affected See R.C.M. 504; 1302.
by these Rules or this Manual.

(2) The court-martial must be composed in ac-
(2) The code applies in all places. cordance with these rules with respect to number

and qualifications of its personnel. As used
Discussion here"personnel" includes only the military judge,

the members, and the summary court-martial;
Except insofar as required by the Constitution, the code, or

the Manual, jurisdiction of courts-martial does not depend on
where the offense was committed. Discussion

The code applies in all places (Article 5), but its application See R.C.M. 501-504; 1301.
may be limited by the service-connection doctrine. The location
of an offense is often of major importance in the application of this
doctrine. See R.C.M. 203 and discussion. Article 2(a)( 1I) and (3) Each charge before the court-martial must be
(12) establishes court-martial jurisdiction only in certain places. referred to it by competent authority;
See R.C.M. 202.

Discussion
(3) The jurisdiction of a court-martial with re- See R.C.M. 601.

spect to offenses under the code is not affected by the
place where the court-martial sits. The jurisdiction
of a court-martial with respect to military govern- (4) The accused must be a person subject to
ment or the law of war is not affected by the place court-martial jurisdiction; and
where the court-martial sits except as otherwise ex-
pressly required by this Manual or applicable rule of Discussion
international law. See R.C.M. 202.

Discussion
In addition to the power to try persons for offenses under the 5) The offense must be subject to court-martial

code, general courts-martial have power to try certain persons for jurisdiction.
violations of the law of war and for crimes or offenses against the
law of the territory occupied as an incident of war or belligerency Discussion
whenever the local civil authority is superseded in whole or part
by the military authority of the occupying power. See R.C.M. See R.C.M. 203.
201(0(1)(B). In cases where a person is tried by general court- The judgment of a court-martial without jurisdiction is void
martial for offenses against the law of an occupied territory, the and is entitled to no legal effect. See R.C.M. 907(bX2XCXiv). But
court-martial normally sits in the country where the offense is see R.C.M. 810(d) concerning the effect of certain decisions by
committed, and must do so under certain circumstances. See Ar- courts-martial without jurisdiction.
tides 4, 64, and 66, Geneva Convention Relative to the Protection
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(c) Contempt. A court-martial may punish for con- jurisdiction are normally established by treaty. See, for evample.

tempt any person who uses any menacing word, NATO Status of Forces Agreement. June 19, 1951, 4 U.S.T
1792, T.1.A.S. No. 2846. As a matter of policy, efforts should besign, or gesture in its presence, or who disturbs its made to maximize the exercise of court-martial jurisdiction over

proceedings by any riot or disorder. The punishment persons subject to the code to the extent possible under applicable

may not exceed confinement for 30 days or a fine of agreements.

$100, or both. See R.C.M. 106 concerning delivery of offenders to civilian au-
thorities.

Discussion See also R.C.M. 201(g) concerning the jurisdiction of other
military tribunals.

See R.C.M. 809 for procedures and standards for contempt
proceedings.

(e) Reciprocal jurisdiction.
(1) Each armed force has court-martial jurisdic-

(d) Exclusive and nonexclusive jurisdiction. tion over all persons subject to the code.
(1) Courts-martial have exclusive jurisdiction of (2)(A) A commander of a unified or specified

purely military offenses. combatant command may convene courts-martial
(2) An act or omission which violates both the over members of any of the armed forces.

code and local criminal law, foreign or domestic, (B) So much of the authority vested in the
may be tried by a court-martial, or by a proper civil- President under Article 22(a)(9) to empower any
ian tribunal, foreign or domestic, or, subject to commanding officer of a joint command or joint task
R.C.M. 907(b)(2)(C) and regulations of the Secre- force to convene courts-martial is delegated to the
tary concerned, by both. Secretary of defense, and such a commanding officer

(3) Where an act or omission is subject to trial by may convene general courts-martial for the trial of
court-martial and by one or more civil tribunals, for- members of any of the armed forces.
eign or domestic, the determination which nation, (C) A commander who is empowered to con-
state, or agency will exercise jurisdiction is a matter vene a court-martial under subsections (e)(2)(A) or
for the nations, states, and agencies concerned, and (e)(2)(B) of this rule may expressly authorize a com-
is not a right of the suspect or accused. manding officer of a subordinate joint command or

subordinate joint task force who is authorized to
Discussion convene special and summary courts-martial to con-

In the case of an act or omission which violates the code and vene such courts-martial for the trial of members of
a criminal law of a State, the United States, or both, the determi- other armed forces under regulations which the su-
nation which agency shall exercise jurisdiction should normally perior command may prescribe.
be made through consultation or prior agreement between appro- (3) A member of one armed force may be tried by
priate military officials (ordinarily the staff judge advocate) and
appropriate civilian authorities (United States Attorney, or a court-martial convened by a member of another
equivalent). See also Memorandum of Understanding Between armed force when:
Departments of Justice and Defense Relating to the Investigation (A) The court-martial is convened by a com-
and Prosecution of Crimes Over Which the Two Departments mander authorized to convene courts-martial under
Have Concurrent Jurisdiction at Appendix 3.

Under the Constitution, a person may not be tried for the subsection (e)(2) of this rule; or
same misconduct by both a court-martial and another federal (B) The accused cannot be delivered to the
court. See R.C.M. 907(b)(2)(C). Although it is constitutionally armed force of which the accused is a member with-
permissible to try a person by court-martial and by a State court out manifest injury to the armed forces.
for the same act, as a matter of policy a person who is pending An accused should not ordinarily be tried by a
trial or has been tried by a State court should not ordinarily be
tried by court-martial for the same act. Overseas, international court-martial convened by a member of a different
agreements might preclude trial by one state of a person acquitted armed force except when the circumstances de-
or finally convicted of a given act by the other state. scribed in (A) or (B) exist. However, failure to com-

Under international law, a friendly foreign nation has juris- ply with this policy doe not affect an otherwise valid
diction to punish offenses committed within its borders by mem- referral.
bers of a visiting force, unless expressly or impliedly consents to
relinquish its jurisdiction to the visiting sovereign. The proce- (4) Nothing in this rule prohibits detailing to a
dures and standards for detei mining which nation will exercise court-martial a military judge who is a member of an
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armed force different from that of the accused or the (i) Except as otherwise expressly provided,
convening authority, or both. general coL..ts-martial may try any person subject to

(5) In all cases, departmental review after that by the code for any offense made punishable under the
the officer with authority to convene a general court- code. General courts-martial also may try any per-
martial for the command which held the trial, where son for a violation of Article 83, 104, or 106.
that review is required by the code, shall be carried (ii) Upon a finding of guilty of an offense
out by the department that includes the armed force made punishable by the code, general courts-martial
of which the accused is a member. may, within limits prescribed by this Manual, ad-

(6) When there is a disagreement between the judge any punishment authorized under R.C.M.

Secretaries of two military departments or between 1003.

the Secretary of a military department and the com- (iii) Notwithstanding any other rule, the
mander of a unified or specified combatant com- death penalty may not be adjudged if:
mand or other joint command or joint task force as (a) Not specifically authorized for the offense by
to which organization should exercise jurisdiction the code and Part IV of this Manual; or
over a particular case or class of cases, the Secretary (b) The case has been referred as noncapital.
of Defense or an official acting under the authority (B) Cases under the law of war.
of the Secretary of Defense shall designate which or- (i) General courts-martial may try any per-
ganization will exercise jurisdiction, son who by the law of war is subject to trial by mili-

(7) Except as provided in subsections (5) and (6) tary tribunal for any crime or offense against:
or as otherwise directed by the President or Secre- (a) The law of war; or
tary of Defense, whenever action under this Manual (b) The law of the territory occupied as an inci-
is required or authorized to be taken by a person su- dent of war or belligerency whenever the local civil
perior to- authority is superseded in whole or part by the mili-

(A) a commander of a unified or specified com- tary authority of the occupying power. The law of
batant command or; the occupied territory includes the local criminal

(B) a commander of any other joint command law as adopted or modified by competent authority,
or joint task force that is not part of a unified or spec- and the proclamations, ordinances, regulations, or
ified combatant command, orders promulgated by competent authority of the

the matter shall be referred to the Secretary of the occupying power.

armed force of which the accused is a member. The
Secretary may convene a court-martial, take other Discussion
appropriate action, or, subject to R.C.M. 504(c), re- Subsection (f)(IXB)(i)(b) is an exercise of the power of mili-

fer the matter to any person authorized to convene a tary government.
court-martial of the accused.

Discussion (ii) When a general court-martial exercises
jurisdiction under the law of war, it may adjudge any

"Manifest injury" does not mean minor inconvenience or ex- punishment permitted by law of war.
pense. Examples of manifest injury include direct and substantial
effect on morale, discipline, or military operations, substantial ex-

pense or delay, or loss of essential witnesses. Discussion
As to the composition of a court-martial for the trial of an Certain limitations on the discretion of military tribunals to

accused who is a member of another armed force, see R.C.M. adjudge punishment under the law ofwar are prescribed in inter-
503(a)(3) Discussion. Cases involving two or more accused who national conventions.See. for example, Geneva Convention Rela-
are members of different armed forces should not be referred to a tive to the Protection of Civilian Persons in Time of War, Aug.
court-martial for a common trial. 12, 1949, art. 68, 6 U.S.T. 3516, T.I.A.S. No. 3365.

(f) Types of courts-martial. (C) Limitations in judge alone cases. A general
(I) General courts-martial. court-martial composed only of a military judge

(A) Cases under the code. does not have jurisdiction to try any person for any
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offense for which the death penalty may be adjudged The requirement for counsel is satisfied when counsel quali-

unless the case has been referred to trial as noncapi- fled under Article 27(b), and not otherwise disqualified, has been

tal. detailed and made available, even though the accused may not
choose to cooperate with, or use the services of, such detailed(2) Special courts-martial. counsel.

(A) In general. Except as otherwise expressly The physical condition or military exigency exception to the
provided, special courts-martial may try any person requirement for a military judge does not apply to the require-

subject to the code for any noncapital offense made ment for detailing counsel qualified under Article 27(b).

punishable by the code and, as provided in this rule, See also R.C.M. 1103(c) concerning the requirements for a

for capital offenses. record of trial in special courts-martial.

(B) Punishments.
(i) Upon a finding of guilty, special courts-

martial may adjudge, under limitations prescribed (C) capital offenses
by this Manual, any punishment authorized under (i) A capital offense for which there is pre-
R.C.M. 1003 except death, dishonorable discharge, scribed a mandatory punishment beyond the puni-
dismissal, confinement for more than 6 months, tive power of a special court-martial shall not be re-
hard labor without confinement for more than 3 ferred to such a court-martial.

months, forfeiture of pay exceeding two-thirds pay (ii) An officer exercising general court-mar-
per month, or any forfeiture of pay for more than 6 tial jurisdiction over the command which includes
months. the accused may permit any capital offense other

(ii) A bad-conduct discharge may not be ad- than one described in subsection (O(2)(C)(i) of this
judged by a special court-martial unless: rule to be referred to a special court-martial for trial.

(a) Counsel qualified under Article 27(b) is de- (iii) The Secretary concerned may author-
tailed to represent the accused; and ize, by regulation, officers exercising special court-

(b) A military judge is detailed to the trial, except martial jurisdiction to refer capital offenses, other
in a case in which a military judge could not be de- than those described in subsection (f)(2)(C)(i) of this
tailed because of physical conditions or military exi- rule, to trial by special court-martial without first
gencies. Physical conditions or military exigencies, obtaining the consent of the officer exercising gen-
as the terms are here used, may exist under rare cir- eral court-martial jurisdiction over the command.
cumstances, such as on an isolated ship on the high
seas or in a unit in an inaccessible area, provided Discussion
compelling reasons exist why trial must be held at
that time and at that place. Mere inconvenience does See R.C.M. 103(3) for a definition of capital offenses.
not constitute a physical condition or military exi-
gency and does not excuse a failure to detail a mili- (3) Summary courts-martial. See R.C.M. 130 1(c)
tary judge. If a military judge cannot be detailed be- and (d)(1).
cause of physical conditions or military exigencies, abad-conduct discharge may be adjudged provided (g) Concurrent jurisdiction of other military tribu-

bad-ondct ischrgemaybe djuded rovded nals. The provisions of the code and this Manual
the other conditions have been met. In that event,
however, the convening authority shall, prior to conferring jurisdiction upon courts-martial do not

trial, make a written statement explaining why a deprive military commissions, provost courts, or

military judge could not be obtained. This statement other military tribunals of concurrent jurisdiction

shall be appended to the record of trial and shall set with respect to offenders or offenses that by statute

forth in detail the reasons why a military judge could or by the law of war may be tried by military com-

not be detailed, and why the trial had to be held at missions, provost courts, or other military tribunals.

that time and place.
Discussion

Discussion See Articles 104 and 106 for some instances of concurrent ju-

See RC.M. 503 concerning detailing the military judge and risdiction.

counsel.
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Rule 202. Persons subject to the jurisdiction age on the basis of a parental request. Absent effective action by a

of courts-martial parent or guardian to terminate such ian enlistmet, court-martial
jurisdiction exists over the person. An application by a parent for

(a) In general. Courts-martial may try any person release does not deprive a court-martial of jurisdiction to try a
when authorized to do so under the code. person for offenses committed before action is completed on sauch

an application.
Discussion Even if a person lacked capacity to understand the eflect of

enlistment or did not enlist voluntarily, a "constructive enlist-
(1) Authority under the code. Article 2 lists classes of persons ment" may be established under Article 2(c), which provides:

who are subject to the code. These include active duty personnel Notwithstanding any other provision of law, a person
(Article 2(aX i)); cadets, aviation cadets, and midshipmen (Arti- serving with an armed force who--
cle 2(aX2)); certain retired personnel (Article 2(aX4) and (5)); (I) submitted voluntary to military authority;
members of Reserve components not on active duty under some (2) met the mental competency and minimum age quali-
circumstances (Article 2(aX3) and (6)); persons in the custody of fications of sections 504 and 505 of this title at the time of volun-
the armed forces serving a sentence imposed by court-martial tary submission to military authority [that is, not insane, intoxi-
(Article 2(aX7)); and, under some circumstances, specified cate- cated, or under the age of 17];
gories of civilians (Article 2(a)(8), (9), (10), (11), and (12); see (3) received military pay or allowances; and
subsection (3) and (4) of this discussion). In addition, certain per- (4) performed military duties;
sons whose status as members of the armed forces or as persons is subject to [the code] until such person's active service has been
otherwise subject to the code apparently has ended may, never- terminated in accordance with law or regulations promulgated by
theless, be amendable to trial by court-martial.See Article 3, 4, the Secretary concerned.
and 73. A person need not be subject to the code to be subject to Even ifa person never underwent an enlistment or induction
trial by court-martial under Articles 83, 104, or 106. See also Ar- proceeding of any kind, court-martial jurisdiction could be estab-
ticle 48 and R.C.M. 809 concerning who may be subject to the lished under this provision.
contempt powers of a court-martial. (ii) Induction. Court-martial jurisdiction does

(2) Active duty personnel. Court-martial jurisdiction is most not extend to a draftee until: the draftee has completed an induc-
commonly exercised over active duty personnel. In general, a per- tion ceremony which was in substantial compliance with the re-
son becomes subject to court-martial jurisdiction upon enlistment quirements prescribed by statute and regulations; the draftee by
in or induction into the armed forces, acceptance of a commis- conduct after an apparent induction, has waived objection to sub-
sion, or entry onto active duty pursuant to orders. Court-martial stantive defects in it; or a "constructive enlistment" under Article
jurisdiction over active duty personnel ordinarily ends on delivery 2(c) exists.
of a discharge certificate or its equivalent to the person concerned The fact that a person was improperly inducted (for exam-
issued pursuant to competent orders. Orders transferring a per- pie, because of incorrect classification or erroneous denial of ex-
son to the inactive reserve are the equivaleni if a discharge certifi- emption) does not of itself negate court-martial jurisdiction.
cate for purposes of jurisdiction. When a person has made timely and persistent efforts to correct

These are several important qualifications and exceptions to such an error, court-martial jurisdiction may be defeated if im-
these general guidelines, proper induction is found, depending on all the circumstances of

(A) Inception of court-martial jurisdiction over ac- the case.
tive duty personnel. (iii) Call to active duty. A member of a reserve

(i)Enlistment. "The voluntary enlistment of component may be called or ordered to active duty for a variety of
any person who has the capacity to understand the significance of reasons, including training, service in time of war or national
enlisting in the armed forces shall be valid for purposes of juris- emergency, discipline, or as a result of failure to participate satis-
diction under [Article 2(a)] and a change of status from civilian to factorily in unit activities.
member of the armed forces shall be effective upon taking the When a person is ordered to active duty for failure to satis-
oath of enlistment." Article 2(b). A person who is, at the time of factorily participate in unit activities, the order must substantially
enlistment, insane, intoxicated, or under the age of 17 does not comply with procedures prescribed by regulations, to the extent
have the capacity to enlist by law. No court-martial jurisdiction due process requires, for court-martial jurisdiction to exist. Gen-
over such a person may exist as long as the incapacity continues. erally, the person must be given notice of the activation and the
If the incapacity ceases to exist, a "constructive enlistment" may reasons therefor, and an opportunity to object to the activation. A
result under Article 2(c). See discussion of "constructive enlist- person waives the right to contest involuntary activation by fail-
ment" below. Similarly, if the enlistment was involuntary, court- ure to exercise this right within a reasonable time after notice of
martial jurisdiction will exist only when the coercion is removed the right to do so.
and a "constructive enlistment" under Article 2(c) is established. (B) Termination ofjurisdiction over active duty per-

Persons age 17 (but not yet 18) may not enlist without paren- sonnel. As indicated above, the delivery of a valid discharge certif.
tal consent. A parent or guardian may, within 90 days of its incep- icate or its equivalent ordinarily serves to terminate court-martial
tion, terminate the enlistment of a 17-year-old who enlisted with- jurisdiction.
out parental consent, if the person has not yet reached the age of (i) Effect of completion of term of service.
18. 10 U.S.C. § 1170. See also DOD Directive 1332.14 and service Completion of an enlistment or term of service does not by itself
regulations for specific rules on separation of persons 17 years of terminate court-martial jurisdiction. An original term of enlist-
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ment may be adjusted for a variety of reasons, such as making up trial by court-martial for any offenses under the code committed
time lost for unauthorized absence. Even after such adjustments before the fraudulent discharge.
are considered, court-martial jurisdiction normally continues (e) No person who has deserted from the
past the time of scheduled separation until a discharge certificate armed forces is relieved from court-martial jurisdiction by a sepa-
or its equivalent is delivered or until the Government fails to act ration from any later period of service.
within a reasonable time after the person objects to continued re- (f) When a person's discharge or other
tention. separation does not interrupt the status as a person belonging to

As indicated in subsection (c) of this rule, servicemembers the general category of persons subject to the code, court-martial
may be retained past their scheduled time of separation, over pro- jurisdiction over that person does not end. For example, when an
test, by action with a view to trial while they are still subject to the officer holding a commission in a Reserve component of an armed
code. Thus, if action with a view to trial is initiated before dis- force is discharged from that commission while on active duty be-
charge or the effective terminal date of self-executing orders, a cause of acceptance of a commission in a Regular component of
person may be retained beyond the date that the period of service that armed force, without an interval between the periods of ser-
would otherwise have expired or the terminal date of such orders. vice under the two commissions, that officer's military status does

(ii) Effect of discharge and reenlistment, not end. There is merely a change in personnel status from tempo-
Under Article 3(a), a person who reenlists following a discharge rary to permanent officer, and court-martial jurisdiction over an
may not be tried for offenses committed during the earlier term of offense committed before the discharge is not affected.
service unless the offense was punishable by confinement for 5 (3) Public Health Service and National Oceanic and Atmos-
years or more and could not be tried in the courts of the United pheric Administration. Members of the Public Health Service and
States or of a State, a Territory, or the District of Columbia. How- the National Oceanic and Atmospheric Administration become
ever, see (iiiXa) below. subject to the code when assigned to an serving with the armed

(iii)Exceptions. There are several exceptions forces.
to the general principle that court-martial jurisdiction terminates (4) Limitations on jurisdiction over civilians. Court-martial
on discharge or its equivalent, jurisdiction over civilians under the code is limited by judicial de-

(a) A person who was subject to 17 z code cisions. The exercise of jurisdiction under Article 2(a)(l 1) in
at the time an offense was committed may be tried by court-mar- peacetime has been held unconstitutional by the Supreme Court
tial for that offense despite a later discharge or other termination of the United States. Article 2(a)( 10) has also been limited. Before
of that status if: initiating court-martial proceedings against a civilian, relevant

(1) The offense is one for which statutes and decisions shoutd be carefully examined.
court-martial may adjudge confinement for 5 or more years; (5) Members of a Reserve Component. Members of a reserve

s(2) The person cannot be tried in the component in federal service on active duty, as well as those in
courts ofthe United States or of a State, Territory, or the District federal service on inactive-duty training, are subject to the code.
of Columbia; and Moreover, members of a reserve component are amendable to the

(3) The person is, at the time of the jurisdiction of courts-martial notwithstanding the termination of
court-martial, subject to the code, by reentry into the armed a period of such duty. See R.C.M. 204.
forces or otherwise. See Article 3(a).

(b) A person who was subject to the code
at the time the offense was committed is subject to trial by court- (b) Offenses under the law of war. Nothing in this
martial despite a later discharge if-

(1) The discharge was issued before rule limits the power of general courts-martial to try
the end of the accused's term of enlistment for the purpose of persons under the law of war.See R.C.M.
reenlisting; 201(f)(l)(B).

(2) The person remains, at the time (c) Attachment of jurisdiction over the person.
of the court-martial, subject to the code; and

(3) The reenlistment occurred after (1) In general. Court-martial jurisdiction at-

26 July 1982. taches over a person when action with a view to trial
(c) Persons in the custody of the armed of that person is taken. Once court-martial jurisdic-

forces serving a sentence imposed by a court-martial remain sub- tion over a person attaches, such jurisdiction shall
ject to the code and court-martial jurisdiction. A prisoner who continue for all purposes of trial, sentence, and pun-
has received a discharge and who remains in the custody of an
armed force may be tried for an offense committed while a mem- ishment, notwithstanding the expiration of that per-
ber of the armed forces and before the execution of the discharge son's term of service or other period in which that
as well as for offenses committed after it. person was subject to the code or trial by court-mar-

(d) A person discharged from the armed tial. When jurisdiction attaches over a ser-
forces who is later charged with having fraudulently obtained vicemember on active duty, the servicemember may
that discharge is, subject to the statute of limitations, subject to be held on active duty over objection pending dispo-
trial by court-martial on that charge, and is after apprehension
subject to the code while in the custody of the armed forces for sition of any offense for which held and shall remain
trial. Upon conviction of that charge such a person is subject to subject to the code during the entire period.
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Discussion so that they can be disposed of together without delay. The exis-
tence of this interest helps provide a basis for finding service-con-

Court-martial jurisdiction exists to try a person as long as nection for the off-base offenses.
that person occupies a status as a person subject to the code. See (c) Determining service-connection.
also Article 104 and 106. Thus, a servicemember is subject to (1) In general. In Relford v. Commandant,
court-martial jurisdiction until lawfully discharged or, when the 401 U.S. 355 (1971), the Supreme Court identified 12 factors
servicemember's term of service has expired, the government fails which may be considered in deciding service-connection. The fac-
to act within a reasonable time on objection by the servicemember tors are--
to continued retention. 1. The serviceman's proper absence from the base.

Court-martial jurisdiction attaches over a person upon ac- 2. The crime's cotnmission away from the base.
tion with a view to trial. Once court-martial jurisdictic. nattaches, 3. Its commission at a place not under military control.
it continues throughout the trial and appellate process, and for 4. Its commission within our territorial limits and not in
purposes of punishment. an occupied zone of a foreign country.

If jurisdiction has attached before the effective terminal date 5. Its commission in peacetime and its being unrelated
of self-executing orders, the person may be held for trial by court- to authority stemming from the war power.
martial beyond the effective terminal date. 6. The absence of any connection between the defen-

dant's military duties and the crime.
7. The victim's not being engaged in the performance of

(2) Procedure. Actions by which court-martial any duty relating to the military.
jurisdiction attaches include: apprehension; imposi- 8. The presence and availability of a civilian court in

tion of restraint, such as restriction, arrest, or con- which the case can be prosecuted.
finement; and preferral of charges. 9. The absence of any flouting of military authority.

10. The absence of any threat to a military post.
RII. The absence of any violation of military property.

Rule 203. Jurisdiction over the offense 112. The offenses being among those traditionally prose-
To the extent permitted by the Constitution, cuted in civilian courts.

courts-martial may try any offense under the code These factors are not exhaustive. The Supreme Court also
described nine additional considerations in Relford:and, in the case of general courts-martial, the law of dsrbdnn diinlcnieain nRlod

(I) the essential and obvious interest of the military in
war. the security of persons and of property on the military enclave; (2)

the responsibility of the military commander for maintenance of

Discussion order in the command and the commander's authority to main-
tain that order; (3) the impact and adverse effect that a crime

(a) In general. Courts-martial have power to try any of- committed against a person or property on a military base, thus
fense under the code except when prohibited from doing so by the violating the base's very security, has upon the morale, discipline,
Constitution. (Jurisdiction over certain offenses and individuals reputation and integrity of the base itself, upon its personnel, and
may be affected by Article 3; see R.C.M. 202.) The major consti- upon the military operations and the military mission; (4) Article
tutional limitation on the subject-matter jurisdiction of courts- I, section 8, clause 14 of the Constitution of the United States,
martial was established by the Supreme Court of the United vesting in Congress the power "To make Rules for the Govern-
States in O'Callahan v. Parker, 395 U.S. 258 (1969), which held ment and Regulation of the land and naval Forces," means, in ap-
that an offense under the code may not be tried by court-martial propriate areas beyond the purely military offense, more than the
unless it is"service-connected." Later decisions by the Supreme mere power to arrest a servicemember-offender and turn that per-
Court, the Court of Military Appeals, and other courts have es- son over to the civil authorities; (5) the distinct possibility that
tablished standards for applying the service-connection rule, as civil courts, particularly nonfederal courts, will have less than
well as certain exceptions to it. Because each case depends on its complete interest, concern, and capacity for all the cases that vin-
own facts, and because these rules are subject to continuing inter- dicate the military's disciplinary authority within its own com-
pretation, careful attention must be paid to service-connection in munity; (6) the presence of factors such as geographical and mili-
every case. The remainder of this discussion provides guidance tary relationships which have important significance in favor of
concerning service-connection based on judicial decisions. service-connection; (7) historically, a crime against the person of

(b) Pleading and proof. The prosecution should plead one associated with the post was subject even to the General Arti-
the facts establishing jurisdiction (see R.C.M. 307(cX3) Discus- cle: (8) the misreading and undue restriction of O'Callahan if it
sion (F)). If the issue is raised, the prosecution must prove the dis- were interpreted as confining the court-martial to the purely mili-
puted facts necessary to establish jurisdiction over the offense. See tary offenses that have no counterpart in nonmilitary criminal
R.C.M. 907(b)(IXA). Jurisdiction must exist over each offense. law; (9) the inability appropriately and meaningfully to draw any
The fact that some offenses with which the accused is charged are line between a post's strictly military areas and its nonmilitary ar-
service-connected does not necessarily establish jurisdiction over e's, or between a servicemember's duty and off-duty activities and
others, even if they are of a similar or related nature. However, hours on the post. In addition, the effect of the offense on the rep.
where related on-base and off-base offenses are involved, there is a utation and morale of the Armed Service is an appropriate con-
military interest in having all the offenses tried by court-martial, sideration in determining service-connection.
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The test is not simply a numerical tally of the presence or ab- (1) The overseas exception. Offenses which are com-
sence of these or other factors. Instead, the factors identify cir- minted outside the territorial limits of the United States and its
cumstances which may tend to weigh for or against service-con- possessions, and which are not subject to trial in the civilian
nection, depending on the facts of each case. Thus, certain factors courts of the United States, need not be service-connected to be
will tend to weigh more heavily than others in given situations. tried by court-martial. This exception depends on the location of
This balancing test has been described by the Supreme Court: the commission of the offense, not on the location of the trial.

"IThe] issue turns in major part on gauging the impact Note that the overseas exception does not apply to all offenses

of an offense on military discipline and effectiveness, on determin- committed abroad, for some criminal statutes of the United States

ing whether the military interest in deterring the offense is distinct apply to its citizens abroad. The uff ise must be service-con-

from and greater than that of civilian society, and on whether the nected in this case because the offense may also be tried in a civil-

distinct military interest can be vindicated adequately in civilian ian court of the United States. The fact that the offense occurred

courts." overseas may be a factor tending to establish service connection,

Schlesinger v. Councilman, 420 U.S. 738, 760 (1975). however, even if potentially subject to trial in Federal civilian
COUrt.

(2) Military offenses. Military offenses, such as un- (2) The petty offenses exception. Petty offenses may
authorized absence, disrespect offenses, and disobedience of be tried by court-martial whether or not they are service-con-
superiors, are always service-connected. nected. An offense is petty if the maximum confinement which

(3) Offenses on a military installation. Virtually all may be adjudged is 6 months or less and no punitive discharge is
offenses which occur on a military base, post, or other installation authorized.
are service-connected. Similarly, offenses aboard a military vessel
or aircraft are service-connected. If an essential part of the offense
occurs on a military installation, service-connection exists even
though the remainder of the offense took place off base. However, Rule 204. Jurisdiction over certain reserve
on-base preparation to commit an offense or introduction onto a
military installation of the fruits or instruments of a crime coin- component personnel
pleted off base may not necessarily be sufficient to prove service- (a) Service regulations. The Secretary concerned
connection over an off-base offense. An offense which directly shall prescribe regulations setting forth rules and
threatens the security of an installation may be service-connected procedures for the exercise of court-martial jurisdic-
even though it occurs , fT base. When an offense is committed near
a military installation, the proximity may support a finding of ser- tion and nonjudicial punishment authority over re-

vice-connection, as when it injures relationships between the mili- serve component personnel under Article 2(a)(3)
tary and civilian communities and makes it more difficult for ser- and 2(d), subject to the limitations of this Manual
vicemembers to receive local support. and the UCMJ.

(4) Drug offensex Almost every involvement of ser-
vice personnel with the commerce in drugs, including use, posses- Discussion
sion, and distribution, is service-connected, regardless of location.
However, examples of situations in which drug involvement by a Such regulations should describe procedures for ordering a
servicemember which after Relford analysis might not be service- reservist to active duty for disciplinary action, for the preferral,
connected include use of marijuana by a servicemember on a investigation, forwarding, and referral of charges, designation of
lengthy leave away from the military, or off-base distribution by a convening authorities and commanders authorized to conduct
servicemember of a small amount of illegal drugs to a civilian for nonjudicial punishment proceedings, and for other appropriate
personal use. purposes.

(5) Offenses involving military status and the flout- See definitions in R.C.M. 103 (Discussion). See paragraph 5e
ing of military authority. The fact that the victim of an offense is a and f, Part V, concerning limitations on nonjudicial punishments
servicemember or that the accused used a military identification imposed on reservists while on inactive-duty training.
card may establish service-connected, especially in conjunction Members of the Army National Guard and the Air National
with other facts in a case. If the accused's status, either as a ser- Guard are subject to Federal court-martial jurisdiction only when
vicemember generally, or as the occupant of a specific position, is the offense concerned is committed while the member is in Fed-
of central importance to the criminal activity, as where it is cru- eral service.
cial in enabling the accused to commit the crime, service-connec-
tion will normally exist. The fact that the accused is an officer or
military policeman or was in uniform when the offense was com- (bX)1) General and special court-martial proceed-
mitted does not necessarily establish service-connection, although ings. A member of a reserve component m ust be on
such circumstances may tend to support a finding of service-con- active duty prior to arraignment at a gen. al or spe-
nection in conjunction with other facts.

(6) During a declared war, or a period of hostilities cial court-martial. A member ordered to active duty

as a result of which Congress is unable to meet, virtually all of- pursuant to Article 2(d) may be retained on active
lenses would be service-connected. duty to serve any adjudged confinement or other re-

(d) Exceptions to the service-connection requirement. striction on liberty if the order to active duty was ap-
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proved in accordance with Article 2(d)(5), but such Discussion
member may not be retained on active duty pursu- A "normal period" of inactive-duty training does not include

ant to Article 2(d) after service of the confinement or periods which are scheduled solely for the purpose of conducting

other restriction on liberty. All punishments re- court-martial proceedings.

maining unserved at the time the member is released
from active duty may be carried over to subsequent (c) Applicability. This subsection is not applicable
periods of inactive-duty training or active duty. when a member is held on active duty pursuant to

Discussion R.C.M. 202(c).
(d) Changes in type of service. A member of a re-

An accused ordered to active duty pursuant to Article 2(d) serve component at the time disciplinary action is in-
may be retained on active duty after service of the punishment if itiated, who is alleged to have committed an offense
permitted by other authority. For example, an accused who com-
mits another offense while on active duty ordered pursuant to Ar- while on active duty or inactive-duty training, is sub-
ticle 2(d) may be retained on active duty pursuant to R.C.M. ject to court-martial jurisdiction without regard to
202(c)(1). any change between active and reserve service or

within different categories of reserve service subse-
(2) Summary courts-martial. A member of a re- quent to commission of the offense. This subsection

serve component may be tried by summary court- does not apply to a person whose military status was

martial either while on active duty or inactive-duty completely terminated after commission of an of-

training. A summary court-martial conducted dur-

ing inactive-duty training may be in session only Discussion
during normal periods of such training. The accused
may not be held beyond such periods of training for A member of a regular or reserve component remains subject

trial or service or any punishment. All punishments to court-martial jurisdiction after leaving active duty for offenses
i committed prior to such termination of active duty if the memberremaining unserved at tile end of a period of active retains military status in a reserve component without having

duty or the end of any normal period of inactive been discharged from all obligations of military service.
duty training may be carried over to subsequent pe- See R.C.M. 202(a), Discussion, paragraph (2XB)(ii) and (iii)
riods of inactive-duty training or active duty. regarding the jurisdictional effect of a discharge from military ser-

vice. A "complete termination" of military status refers to a dis-
charge relieving the servicemember of any further military ser-
vice. It does not include a discharge conditioned upon acceptance
of further military service.
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CHAPTER III. INITIATION OF CHARGES; APPREHENSION; PRETRIAL
RESTRAINT; RELATED MATTERS

Rule 301. Report of offense tention may be made on less than probable cause (see Md. R.

(a) Who may report. Any person may report an of- Evid. 31440), and normally involves a relatively short penod of
custody. Furthermore, an extensive search of the person is not au-

fense subject to trial by court-martial. thorized incident to an investigative detention, as it is with an ap-

(b) To whom reports conveyed for disposition. Ordi- prehension. See Mil. R. Evid. 314(f) and (g). This rule does not af-

narily, any military authority who receives a report fect any seizure of the person less severe than apprehension.

of an offense shall forward as soon as practicable the Evidence obtained as the result of an apprehension which is

report and any accompanying information to the im- in violation of this rule may be challenged under Mil. R Eid.
31 (cX I). Evidence obtained as the result of an unlawful civilian

mediate commander of the suspect. Competent au- arrest may be challenged under Mil. R. Evid. 31 l(cX I), (2).

thority superior to that commander may direct oth-
erwise.

(2) Scope. This rule applies only to apprehensions
Discussion made by persons authorized to do so under subsec-

tion (b) of this rule with respect to offenses subject to
Any military authority may receive a report of an offense, trial by court-martial. Nothing in this rule limits the

Typically such reports are made to law enforcement or investiga-
tive personnel, or to appropriate persons in the chain of com- authority of federal law enforcement officials to ap-
mand. A report may be made by any means, and no particular prehend persons, whether or not subject to trial by
format is required. When a person who is not a law enforcement court-martial, to the extent permitted by applicable
official receives a report of an offense, that person should forward enabling statutes and other law.
the report to the immediate commander of the suspect unless that
person believes it would be more appropriate to notify law en-
forcement or investigative authorities. Discussion

If the suspect is unidentified, the military authority w ho re- R.C.M. 302 does not affect the authority of any official to de-
ceives the report should refer it to a law enforcement or insestiga- tain. arrest, or apprehend persons not subject to trial under the
tive agency. code. The rule does not apply to actions taken by any person in a

Upon receipt of a report, the immediate commander of a sus- private capacity.
pect should refer to R.C.M. 306 (Initial disposition). See also Several federal agencies have broad powers to apprehend
R.C.M. 302 (Apprehension); R.C.M. 303 (Preliminary inquiry): persons for violations of federal laws, including the Uniform
R.C.M. 304, 305 (Pretrial restraint, confinement). Code of Military Justice. For example, agents of the Federal Bu-

reau of Investigation, United States Marshals, and agents of the
Secret Service may apprehend persons for any offenses committed
in their presence and for felonies. 18 U.S.C. §§ 3052, 3053. 3056.

Rule 302. Apprehension Other agencies have apprehension powers include the General
(a) Definition and scope. Services Administration, 40 U.S.C. § 318 and the Veterans Ad-

ministration, 38 U.S.C. § 218. The extent to which such agencies

(I) Definition. Apprehension is the taking of a become involved in the apprehension of persons subject to trial by

person into custody. courts-martial may depend on the statutory authority of the

agency and the agency's formal or informal relationships with the

Discussion Department of Defense.

Apprehension is the equivalent of "'arrest" in civilian termi-
nology. (In military terminology, "arrest" is a form of restraint. (b) Who may apprehend. The following officials
See Article 9: R.C.M. 304.) See subsection (c) of this rule con- may apprehend any person subject to trial by court-
cerning the bases for apprehension. An apprehension is not re- martial:
quired in every case; the fact that an accused was never appre-
hended does not affect thejurisdiction of a court-martial to try the (1) Military law enforcement officials. Security
accused. However, see R.C.M. 202(c) concerning attachment of police, military police, master at arms personnel,
jurisdiction, members of the shore patrol, and persons designated

An apprehension is different from detention of a person for by proper authorities to perform military criminal
investigative purposes, although each involves the exercise ofgov- investigative, guard, or police duties, whether sub-
ernment control over the freedom of movement of a person. An
apprehension must be based on probable cause, and the custody ject to the code or not, when in each of the foregoing
initiated in an apprehension may continue until proper authority instances, the official making the apprehension is in
is notified and acts under R.C.M. 304 or 305. An investigative de- the execution of law enforcement duties:
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Discussion Discussion

Whenever enlisted persons, including police and guards, and "Reasonable grounds" means that there must be the kind of

civilian police and guards apprehend any commissioned or war- reliable information that a reasonable, prudent person would rely
rant officer, such persons should make an immediate report to the on which makes it more likely than not that something is true. A
commissioned officer to whom the apprehending person is re- mere suspicion is not enough but proof which would support a
sponsible. conviction is not necessary. A person who determines probable

The phrase "persons designated by proper authority to per- cause may rely on the reports of others.

form military criminal investigative, guard or police duties" in-
cludes special agents of the Defense Criminal Investigative Ser-

vice. (d) How an apprehension may be made.

(1) In general. An apprehension is made by
clearly notifying the person to be apprehended that

missionediosficers.wAllactmmissioneddwarrant, person is in custody. This notice should be given
missioned officers. All commissioned, warrant, orally or in writing, but it may be implied by the cir-
petty, and noncommissioned officers on active duty cumstances.
or inactive duty training; (2) Warrants. Neither warrants nor any other au-

thorization shall be required for an apprehensionunder these rules except as required in subsection

Noncommissioned and petty officers not otherwise perform- (e)(2) of this rule.
ing law enforcement duties should not apprehend a commis- (3) Use of force. Any person authorized under
sioned officer unless directed to do so by a commissioned officer or
in order to prevent disgrace to the service or the escape of one these rules to make an apprehension may use such
who has committed a serious offense, force and means as reasonably necessary under the

circumstances to effect the apprehension.

(3) Civilians authorized to apprehend deserters. Discussion
Under Article 8, any civilian officer having authority
to apprehend offenders under laws of the United In addition to any other action required by law or regulation

or proper military officials, any person making an apprehension
States or of a State, Territory, Commonwealth, or under these rules should: maintain custody of the person appre-
possession, or the District of Columbia, when the hended; and inform as promptly as possible the immediate com-

apprehension is of a deserter from the armed forces. mander of the person apprehended, or any official higher in the
chain of command of the person apprehended if it is impractical

Discussion to inform the immediate commander.

The code specifically provides that any civil officer, whether
of a State, Territory, district, or of the United States may appre- (e) Where an apprehension may be made.
bend any deserter. However, this authority does not permit state (1) In general. An apprehension may be made at
and local law enforcement officers to apprehend persons for other
violations of the code. See Article 8. any place, except as provided in subsection (eX2) of

this rule.
(2) Private dwellings. A private dwelling includes

(c) Grounds for apprehension. A person subject to dwellings, on or off a military installation, such as
the code or trial thereunder may be apprehended for single family houses, duplexes, and apartments. The
an offense triable by court-martial upon probable quarters may be owned, leased, or rented by the re-
cause to apprehend. Probable cause to apprehend sidents, or assigned, and may be occupied on a tern-
exists when there are reasonable grounds to believe porary or permanent basis. "Private dwelling"does
that an offense has been or is being committed and not include the following, whether or not subdivided
the person to be apprehended committed or is corn- into individual units: living areas in military bar-
mitting it. Persons authorized to apprehend under racks, vessels, aircraft, vehicles, tents, bunkers, field
subsection (b)(2) of this rule may also apprehend encampments, and similar places. No person may
persons subject to the code who take part in quar- enter a private dwelling for the purpose of making
rels, frays, or disorders, wherever they occur. an apprehension under these rules unless:
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(A) Pursuant to consent .nder MI. R. Evid. warrants. The authority must derive from an appropriate Federal

314(e) of 3" M(d)(2): or state procedure. See e.g. Fed. R. Crim P. 41 and 28 C.FR.

(B) Under exigent circ•,nstances described in

Mil. R. Evid. 315(g) or 316(d)(4)(B);
(C) In the case of a private dwelling which is

military property or under military control, or non- Rule 303. Preliminary inquiry into reported
military property in a foreign country. offenses

(i) if the person to be apprehended is a resi- Upon receipt of information that a member of the
dent of the private dwelling, there exists, at the time command is accused or suspected of committing an
of the entry, reason to believe that the person to be offense or offenses triable by court-martial, the im-
apprehended is present in the dwelling, and the ap- mediate commander shall make or cause to be made
prehension has been authorized by an official listed a preliminary inquiry into the charges or suspected
in Mil. R. Evid. 315(d) upon a determination that offenses.
probable cause to apprehend the person exists; or

(ii) if the person to be apprehended is not a Discussion
resident of the private dwelling, the entry has been
authorized by an official listed in Mil. R. Evid. The preliminary inquiry is usually informal. It may be an ex-

315(d) upon a determination that probable cause ex- amination of the charges and an investigative report or other
summary of expected evidence. In other cases a more extensive

ists to apprehend the person and to believe that the investigation may be necessary. Although the commander may
person to he apprehended is or will be present at the conduct the investigation personally or with members of the com-
time of the entry; mand, in serious or complex cases the commander should con-

(D) In the case of a private dwelling not in- sider whether to seek the assistance of law enforcement personnel

cluded in subsection (e)(2)(C) of this rule, in conducting any inquiry or further investigation. The inquiry
should gather all reasonably available evidence bearing on guilt or(i) if the person to be apprehended is a resi- innocence and any evidence relating to aggravation, extenuation,

dent of the private dwelling, there exists at the timae or mitigation.
of the entry, reason to believe that the person to be The Military Rules of Evidence should be consulted when

apprehended is present and the apprehension is au- conducting interrogations (see Mil. R. Evid. 301-306), searches

thorized by an arrest warrant issued by competent (see Mil. R. Evid. 311-317), and eyewitness identifications (see
Mil. R. Evid. 321).civilian authority; or If the offense is one for which the Department of Justice has

(ii) if the person to be apprehended is not a investigative responsibilities, appropriate coordination should be

resident of the private dwelling, the apprehension is made under the Memorandum of Understanding, see Appendix

authorized by an arrest warrant and the entry is au- 3. and any implementing regulations.
thorized by a search warrant, each issued by compe- If it appears that any witness may not be available for later

proceedings in the case, this should be brought to the attention of

tent civilian authority. appropriate authorities. See also R.C.M. 702 (depositions).
A person who is not a resident of the private A person who is an accuser (see Article 1(9)) is disqualified

dwelling entered may not challenge the legality of an from convening a general or special court-martial in that case.

apprehension of that person on the basis of failure to R.C.M. 504(c)( ). Therefore, when the immediate commander is

secure a warrant or authorization to enter that a general or special court-martial convening authority, the pre-
liminary inquiry should be conducted by another officer of thedwelling, or on the basis of the sufficiency of such a command. That officer may be informed that charges may be pre-

warrant or authorization. Nothing in this subsection ferred if the officer determines that preferral is warranted.

((e)(2)) affects the legality of an apprehension which
is incident to otherwise lawful presence in a private
dwelling. Rule 304. Pretrial restraint

Discussion (a) Types of pretrial restraint. Pretrial restraint is
moral or physical restraint on a person's liberty

For example. if law enforcement officials enter a private which is imposed before and during disposition of-
dwelling pursuant to a valid search warrant or search authoriza-
tion. they may apprehend persons therein if grounds for an appre-

hension exist This subsection is not intended to be an indepen- on liberty, restriction in lieu of arrest, arrest, or con-
dent grant of authority to execute civilian arrest or search finement.
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(1) Conditions on liberty. Conditions on liberty R C M 707A a I requires I, bt he ah, CCu,.d h Im k ,, tIt iAl

are imposed by orders directing a person to do or re- uithin I2o days. of preferral of charges or imtposition of restraint
une ... 304(a)t2t-(4)

frain from doing specified acts. Such conditions may

be imposed in conjunction with other forms of re-
straint or separately. (b) Who may order pretrial restraint.

(2) Restriction in lieu of arrest. Restriction in lieu (1) Of civilians and officers. Only a commanding

of arrest is the restraint of a person by oral or written officer to whose authority the civilian or officer is

orders directing the person to remain within speci- subject may order pretrial restraint of that civilian

fled limits; a restricted person shall, unless otherwise or officer.

directed, perform full military duties while re-
stricted. Discussion

(3) Arrest. Arrest is the restraint of a person by Civilians may be restrained under these rules onlN when the,
oral or written order not imposed as punishment, di- are subject to trial by court-martial. See R.C. M. 202

recting the person to remain within specified limits;
a person in the status of arrest may not be required (2) Of enlisted persons. Any commtisioned officer
to perform full military duties such as commanding may order pretrial restraint of any enlisted person.
or supervising personnel, serving as guard, or bear- (3) Delegation of authority. The authority to or-
ing arms. The status of arrest automatically ends der pretrial restraint of civilians and commissioned
when the person is placed, by the authority who or- and warrant officers may not be delegated. A com-
dered the arrest or a superior authority, on duty in- manding officer may delegate to warrant, petty, and
consistent with the status of arrest, but this shall not noncommissioned officers authority to order pretrial
prevent requiring the person arrested to do ordinary restraint of enlisted persons of the commanding of-
cleaning or policing, or to take part in routine train- ficer's command or subject to the authority of that
ing and duties. commanding officer.

(4) Confinement. Pretrial confinement iý, physical (4) Authority to withhold. A superior competent
restraint, imposed by order of competent authority, authority may without from a subordinate the au-
depriving a person of freedom pending disposition of thority to order pretrial restraint.
offenses. See R.C.M. 305. (c) When a person may be restrained. No person

may be ordered into restraint before trial except for
Discussion probable cause. Probable cause to order pretrial re-

straint exists when there is a reasonable belief that:
Conditions on liberty include orders to report periodically to

a specified official, orders not to go to a certain place (such as the (1) An offense triable by court-martial has been

scene of the alleged offense), and orders not to associate with committed;
specified persons (such as the alleged victim or potential wit- (2) The person to be restrained committed it; and
nesses). Conditions on liberty must not hinder pretrial prepara- (3) The restraint ordered is required bv the cir-
tion, however. Thus, when such conditions are imposed, they cumstances.
must by sufficiently flexible to permit pretrial preparation.

Restriction in lieu of arrest is a less severe restraint on liberty Discussion
than is arrest. Arrest includes suspension from performing full
military duties and the limits of arrest are normally narrower The decision vhetber to impose pretrial restraint, and. ifso.
than those of restriction in lieu of arrest. The actual nature of the what type or types, should be made on a case-by-case basis The
restraint imposed, and not the characterization of it by the officer factors listed in the Discussion of R.C.M I305(h)(2)(B) should be
imposing it, will determine whether it is technically an arrest or considered. The restraint should not he motec rigorous than the
restriction in lieu of arrest. circumstances require to ensure the presence of the person re-

Breach of arrest or restriction in lieu of arrest or violation of strained or to prevent foreseeable serious criminal misconduct.
conditions on liberty are offenses under the code. See paragraph, Restraint is not required in ever>, case. The absence of pre-
i6, 19, and 102, Part IV. When such an offense occurs, it may trial restraint does not affect the jurisdiction of a court-martial.
warrant appropriate action such as nonjudicial punishment or However. see R.C.M. 2

0
f2tc) concerning attachment ofjurisdic-

court-martial. See R.C.M. 306. In addition, such a breach or vio- tion. See R.C.NM 205 concerning the standards and procedures
lation may provide a basis for the imposition of a mere severe governing pretrial confinement.
form of restraint.
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(d) Procedures for ordering pretrial restraint. Pre- Discussion
trial restraint other than confinement is imposed by Pretrial restraint may be imposed (or reimposed) if charges

notifying the person orally or in writing of the re- are to be reinstated or of a rehearing or "other" trial is to be or-

straint, including its terms or limits. The order to an dered,

enlisted person shall be delivered personally by the
authority who issues it or through other persons
subject to the code. The order to an officer or a civil- (h) Administrative restraint. Nothing in this rule
ian shall be delivered personally by the authority prohibits limitations on a servicemember imposed
who issues it or by another commissioned officer, for operational or other military purposes indepen-
Pretrial confinement is imposed pursuant to orders dent of milta st n cihold or medical reasons.
by a competent authority by the delivery of a person
to a place of confinement. Discussion
(e) Notice of basis for restraint. When a person is
placed under restraint, the person shall be informed See also R.C.M. 306.

of the nature of the offense which is the basis for
such restraint.

Rule 305. Pretrial confinement
Discussion (a) In general. Pretrial confinement is physical re-

See R.C.M. 305(e) concerning additional information which straint, imposed by order of competent authority,
must he given to a person who is confined. If the person ordering depriving a person of freedom pending disposition of
the restrain is not the commander of the person restrained, that charges.
officer should be notified.

Discussion

(f) Punishment prohibited. Pretrial restraint is not No member of the armed forces may be placed in confine-

punishment and shall not be used as such. No person ment in immediate association with enemy prisoners or other for-

who is restrained pending trial may be subjected to eign nationals not members of the armed forces of the United
States. Article 12. However, if members of the armed forces of thepunishment or penalty for the offense which is the
United States are separated from prisoners of the other categories

basis for that restraint. Prisoners being held for trial mentioned, they may be confined in the same confinement facili-

shall not be required to undergo punitive duty hours ties.

or training, perform punitive labor, or wear special
uniforms prescribed only for post-trial prisoners. (b) Who may be confined. Any person who ts sub-
This rule does not prohibit minor punishment dur- ject to trial by court-martial ma be confined if the
ing pretrial confinement for infractions of the rules rect totrialy you le-are m eth
of the place of confinement. Prisoners shall be af- requirements of this rule are met.
forded facilities and treatment under regulations of Discussion
the Secretary concerned.

See R.C.M. 201 and 202 and the discussions therein concern-

Discussion ing persons who are subject to trial by courts-martial.

Offenses under the code by a person under restraint may be
disposed of in the same manner as any other offenses. (c) Who may order confinement. See R.C.M. 304(b).

Discussion
(g) Release. Except as otherwise provided in

R.C.M. 305, a person may be released from pretrial "No provost marshal, commander of a guard. or master at

restraint by a person authorized to impose it. Pre- arms may refuse to receive or keep any prisoner committed to his
charge by a commissioned officer of the armed forces, when the

trial restraint shall terminate when a sentence is ad- committing officer furnishes a statement, signed by him, of the of-

judged, the accused is acquitted of all charges, or all fense charged against the prisoner.' Article 1 l(a).
charges are dismissed.
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R.C.M. 305(hX2)(8)

(d) When a person may be confined. No person may pretrial confinement proceedings before charges are
be ordered into pretrial confinement except for prob- referred. If assignment is made for this limited pur-

able cause. Probable cause to order pretrial confine- pose, the prisoner shall be so informed. Unless oth-
ment exists when there is a reasonable belief that: erwise provided by regulations of the Secretary con-

(1) An offense triable by court-martial has been cerned, a prisoner does not have a right under this
committed; rule to have military counsel of the prisoner's own

(2) The person confined committed it; and
(3) Confinement is required by the circum- riay direct release from confinement. Any

stances. commander of a prisoner, an officer appointed under
regulations of the Secretary concerned to conduct

Discussion the review under subsection (i) of this rule, or, once

The person who directs confinement should consider the charges have been referred, a military judge detailed

matters discussed under subsection (h)(2)(B) of this rule before to the court-martial to which the charges against the

ordering confinement. However, the person who initially orders accused have been referred may direct release from
confinement is not required to make a detailed analysis of the ne- pretrial confinement. For purposes of this subsec-
cessity for confinement. It is often not possible to review a per- tion, "any commander" includes the immediate or
son's background and character or even the details of an offense higher commander of the prisoner and the com-
before physically detaining the person. For example, until addi-
tional information can be secured, it may be necessary to confine a mander of the installation on which the confinement
person apprehended in the course of a violent crime. facility is located.

"[W]hen charged only with an offense normally tried by (h) Notification and action by commander.
summary court-martial, [an accused] shall not ordinarily be (1) Report. Unless the commander of the prisoner
paced in confinement." Article 10.

Confinement should be distinguished from custody. Custody ordered the pretrial confinement, the commissioned,
is restraint which is imposed by apprehension and which may be, warrant, noncommissioned, or petty officer to whose
but is not necessarily, physical. Custody may be imposed by any- charge the prisoner was committed shall, within 24
one authorized to apprehend (see R.C.M. 302(b)), and may con- hours after that commitment, cause to be made a re-
tinue until a proper authority under R.C.M. 304(B) is notified port to the commander which shall contain the
and takes action. Thus, a person who has been apprehended could
be physically restrained, but this would not be pretrial confine- name of the prisoner, the offenses charged against
ment in the sense of this rule until a person authorized to do so the prisoner, and the name of the person who or-
under R.C.M. 304(b) directed confinement. dered or authorized confinement.

(e) Advice to the accused upon confinement. Each Discussion

person confined shall be promptly informed of: This report may be made by any means. Ordinarily, the im-

(l) The nature of the offenses for which held; mediate commander ofthe prisoner should be notified. In unusual

(2) The right to remain silent and that any state- cases any commander to whose authority the prisoner is subject.
ment made by the person may be used against the such as the commander of the confinement facility, may be noti-

fied. In the latter case, the commander so notified must ensure

person; compliance with subsection (hX2) of this rule.

(3) The right to retain civilian counsel at no ex-
pense to the United States, and the right to request
assignment of military counsel; and (2) Action by commander.

(4) The procedures by which pretrial confine- *(A) Decision. Not later than 72 hours after
ment will be reviewed, the commander's ordering of a prisoner into pretrial

(f) Military counsel. If requested by the prisoner and confinement, or after receipt of a report that a mem-
such request is made known to military authorities, ber of the commander's unit or organization has
military counsel shall be provided to the prisoner been confined, whichever situation is applicable, the
before the initial review under subsection (i) of this commander shall decide whether pretrial confine-
rule or within 72 hours of such a request being first ment will continue.
communicated to military authorities, whichever (B) Requirements for confinement. The com-
occurs first. Counsel may be assigned for the limited mander shall direct the prisoner's release from pre-
purpose of representing the accused only during the trial confinement unless the commander believes
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upon probable cause, that is, upon reasonable prisoner's personnel records, police records, and may consider

grounds, that: the recommendations of others.
Less serious forms of restraint must alhas he considered

(i) An obefore pretrial confinement may be approsed. Thus the corn-

been committed; mander should conside: whether the prisoner could be ,afely re-

(ii) The prisoner committed it; and turned to the prisoner's unit, at liberty or under restriction, arrest.

(iii) Confinement is necessary because it is or conditions on liberty. See R.C. M. 304.

foreseeable that:
(a) The prisoner will not appear at trial, (C) Memorandum. If continued pretrial

pretrial hearing, or investigation, or confinement is approved, the commander shall pre-
criminal misconduct; and pare a written memorandum which states the rea-

sons for the conclusion that the requirements for
(iv) Less severe forms of restraint are mnade- confinement in subsection (h)(2)(B) of this rule have

quate.

Serious criminal misconduct includes intimida- been met. This memorandum may include hearsay

tion of witnesses or other obstruction of justice, seri- and may incorporate by reference other documents,
such as witness statements, investigative reports, orously injuring others, or other offenses which pose a official records. This memorandum shall be for-

serious threat to the safety of the community or to wared o The r ew orunder subetoni

the effectiveness, morale, discipline, readiness, or warded to the reviewing officer under subsection (i)

safety of the command, or to the national security of of this rule. If such a memorandum was prepared by

the United States. As used in this rule, "'national se- the commander before ordering confinement, a sec-

curity" means the national defense and foreign rela- ond memorandum need not be prepared. However,
additional information may be added to the memo-

tions of the United States and specifically includes: a randum at any time.
military or defense advantage over any foreign na-
tion or group of nations; a favorable foreign relations (i) Procedures for review of pretrial confinement.
position; or a defense posture capable of successfully (1) In general. A review of the adequacy of prob-
resisting hostile or destructive action from within or able cause to believe the prisoner has committed anwithout, overt or covert, offense and of the necessity for continued pretrial

confinement shall be made within 7 days of the im-

Discussion position of confinement under military control. If
the prisoner was apprehended by civilian authorities

A person should not be confined as a mere matter of conve- and remains in civilian custody at the request of mil-
nience or expedience. itary authorities, reasonable efforts will be made to

Some of the factors which should be considered under this bring the prisoner under military control in a timely
subsection are:

(I) The nature and circumstances of the offenses fashion. In calculating the number of days of con-

charged or suspected, including extenuating circumstances; finement for purposes of this rule, the initial date of
(2) The weight of the evidence against the accused: confinement shall count as one day and the date of
(3) The accused's ties to the locale, including family, off- the review shall also count as one day.

duty employment, financial resources, and length of residence; (2) By whom made. The review under this subsec-
(4) The accused's character and mental condition;
(5) The accused's service record, including any record tion shall be made by a neutral and detached officer

of previous misconduct: appointed in accordance with regulations prescribed
(6) The accused's record of appearance at or flight from by the Secretary concerned.

other pretrial investigations, trials, and similar proceedings; and (3) Nature of review.
(7) The likelihood that the accused can and will commit

further serious criminal misconduct if allowed to remain at lib- (A) Matters considered. The review under this
erty. subsection shall include a review of the memoran-

Although the Military Rules of Evidence are not applicable, dum submitted by the prisoner's commander under
the commander should judge the reliability of the information subsection (h)(2)(C) of this rule. Additional written
available. Before relying on the reports of others, the commander matters may be considered, including any submitted
must have a reasonable belief that the information is believable
and has a factual basis. The information may be received orally or by the accused. The prisoner, and the prisoner's
in writing. Information need not be received under oath, but an counsel, if any, shall be allowed to appear before the
oath may add to its reliability. A commander may examine the reviewing officer and make a statement, if practica-
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ble. A representative of command may appear (2) Credit. The military judge shall order admin-
before the reviewing officer to make a statement. istrative credit under subsection (k) of this rule for

(B) Rules of evidence. Except for Mil. R. Evid., any pretrial confinement served as a result of an
Section V (Privileges) and Mil. R. Evid. 302 and abuse of discretion or of failure to comply with the
305, the Military Rules of Evidence shall not apply provisions of subsection (f), (h), or (i) of this rule.
to the matters considered. (k) Remedy. The remedy for noncompliance with

(C) Standard of proof. The requirements for subsection (f),(h), (i), or (j) of this rule shall be an ad-
confinement under subsection (h)(2)(B) of this rule ministrative credit against the sentence adjudged for
must be proved by a preponderance of the evidence, any confinement served as the result of such non-

(4) Extension of time limit. The reviewing officer compliance. Such credit shall be computed at the
may, for good cause, extend the time limit for com- rate of I day credit for each day of confinement
pletion of the initial review to 10 days after the impo- served as a result of such noncompliance. This credit
sition of pretrial confinement, is to be applied in addition to any other credit the ac-

(5) Action by reviewing officer. Upon completion cused may be entitled as a result of pretrial confine-

of review, the reviewing officer shall approve contin- ment served. This credit shall be applied first against
ued confinement or order immediate release. any confinement adjudged. If no confinement is ad-

(6) Memorandum. The reviewing officer's con- judged, or if the confinement adjudged is insufficient

clusions, including the factual findings on which to offset all the credit to which the accused is enti-

they are based, shall be set forth in a written memo- tied, the credit, using the conversion formula under

randum. A copy of the memorandum and of all doc- R.C.M. 1003(b)(6) and (7), shall be applied against

uments considered by the revitwing officer shall be hard labor without confinement, restriction, fine,

maintained in accordance with regulations pre- and forfeiture of pay, in that order, if adjudged. For

scribed by the Secretary concerned and provided to purposes of this subsection, I day of confinement
the accused or the Government on request. shall be equal to I day of total forfeiture or a like

(7) Reconsideration of approval of continued con- amount of fine. The credit shall not be applied

finement. The reviewing officer shall, after notice to aga.inst any other form of punishment.
the parties, reconsider the decision to confine the (1) Confinement after release. No person whose re-
prisoner upon request based upon any significant in- lease from pretrial confinement has been directed by
formation not previously considered. a person authorized in subsection (g) of this rule

(j) Review by military judge. Once the charges for may be confined again before completion of trial ex-
which the accused has been confined are referred to cept upon the discovery, after the order of release, of
trial, the military judge shall review the propriety of evidence or of misconduct which, either alone or in

pretrial confinement upon motion for appropriate conjunction with all other available evidence, justi-

relief, fies confinement.

(i) Release. The military judge shall order release
from pretrial confinement only if: Discussion

(A) The reviewing officer's decision was an See R.C.M. 304(b) concerning who may order Lonfinement.

abuse of discretion, and there is not sufficient infor-
mation presented to the military judge justifying
continuation of pretrial confinement under subsec- (in) Exceptions.
tion (h)(2)(B) of this rule; (1) Operational necessity. The Secretary of De-

(B) Information not presented to the reviewing fense may suspend application of subsections (e)(2)
officer establishes that the prisoner should be re- and (3), (f), (h)(2)(A) and (C), and (i) of this rule to
leased under subsection (h)(2)(B) of this rule; or specific units or in specified areas when operational

(C) The provisions of subsection (i)(2) or (3) of requirements of such units or in such areas would
this rule have not been complied with :nd informa- make application of such provisions impracticable.
tion presented to the military judge does not estab- (2) At sea. Subsections (e)(2) and (3), (f),
lish sufficient grounds for continued confinement (h)(2)(C), and (i) of this rule shall not apply in the
under subsection (h)(2)(B) of this rule. case of a person on board a vessel at sea. In such situ-
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ations, confinement on board the vessel at sea may See Appendix 3 with respect to offenses for which coordina-

continue only until the person can be transferred to a tion with the Department of Justice is required.

confinement facility ashore. Such transfer shall be
accomplished at the earliest opportunity permitted (b) Policy. Allegations of offenses should be dis-
by the operational requirements and mission of the posed of in a timely manner at the lowest appropri-
vessel. Upon such transfer the memorandum re- ate level of disposition listed in subsection (c) of this
quired by subsection (h)(2)(C) of this rule shall be rule.
transmitted to the reviewing officer under subsection
(i) of this rule and shall include an explanation of Discussion
any delay in the transfer.

The disposition decision is one of the most important and

difficult decisions facing a commander. Many factors must be
Discussion taken into consideration and balanced, including, to the extent

practicable, the nature of the offenses, any mitigating or extenuat-
Under this subsection the standards for confinement rem .ain iig circumstances, the character and military service of the ac-

the same (although the circumstances giving rise to the exception cused, any recommendations made by subordinate commanders.
could bear on the application of those standards). Also, pretrial the interest ofjustice, military exigencies, and the effect of the de-
confinement remains subject to judicial review. The prisoner's cision on the accused and the command. The goal should be a dis-
commander still must determine whether confinement will con- position that is warranted, appropriate, and fair.
tinue under subsection (h)(2)(B) of this rule. The suspension of In deciding how an offense should be disposed of. factor the

subsection (h)(2)(A) of this rule removes the 72-hour requirement commander should consider, to the extent they are known, in-
since in a combat environment, the commander may not be avail- clude:

able to comply with it, The commander must make the pretrial (A) the character and military service of the ac-
confinement decision as soon as reasonably possible, however. cused:
(This provision is not suspended under subsection (2) since the (B) the nature of and circumstances surrounding
commander of a vessel is always available.) the offense and the extent of the harm caused

by the offense, including the offense's effect on
morale, health, safety, welfare, and discipline:

(C) appropriateness of the authorized punishment

Rule 306. Initial disposition to the particul'r accused or offense:
(D) possible improper motives of the accuser;

(a) Who may dispose of offenses. Each commander (E) reluctance of the victim or others to testify:
has discretion to dispose of offetz:•• by members of (F) cooperation of the accused in the apprehension
that command. Ordinarily the immediate com- orconviction of others:

mander of a person accused or suspected of commit- (G) availability and likelihood of prosecution of

ting an offense triable by court-martial initially de- the same or similar and related ch' ges
against the accused by another jurisdiction:

termines how to dispose of that offense. A superior (H) availability and admissibility of evidence;

commander may withhold the authority to dispose (I) existence of jurisdiction over the accused and

of offenses in individual cases, types of cases, or gen- the offense; and

erally. A superior commander may not limit the dis- (J) likely issues.

cretion of a subordinate commander to act on cases
over which authority has not been withheld. (c) How offenses may be disposed of. Within the lim-

its of the commander's authority, a commander may
Discussion take the actions set forth in this subsection to ini-

Each commander in the chain of command has independent, tially dispose of a charge or suspected offense.
yet overlapping discretion to dispose of offenses within the limits
of that officer's authority. Normally, in keeping with the policy in Discussion
subsection (b) of this rule, the initial disposition decision is made
by the official at the lowest echelon with the power to make it. A Prompt disposition of charges is essential. See R.C.M. 707
decision by a commander ordinarily does not bar a different dis- (speedy trial requirements).
position by a superior authority. See R.C.M. 401(c): 601(0. Once Before detern m ng an appropriate disposition, a corn-
charges are refl-rtd to a court-martial by a convening authority mander should a preliminary inquiry under R.C.M.

competent to do so, they may be withdrawn from that court-mar- 303 has been c "charges have not already been pre-
tial only in accordane with R.C.M. 604. ferred, the comm.fi Ay. if appropriate. prefer them and dis-
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R.C.M. 307(a)

pose of them under this rule. But see R.C.M. 601 (c) regarding (4) Disposition of charges. Charges may be dis-
disqualification of an accuser, posed of in accordance with R.C.M. 401.

If charges have been preferred, the commander should en-
sure that the accused has been notified in accordance with R.C.M.
308. and that charges are in proper form. See R.C.M. 307. Each Discussion

commander who forwards or disposes of charges may make mi- If charges have not been preferred, they may te preferred.
nor changes therein. See R.C.M. 603(a) and (b). If major changes See R.C.M. 307 concerning preferral of charges. Howeser. see
are necessary, the affected charge should be preferred anew. See R.C-M 601(c) concerning disqualification of an accuser.
R.C.M. 603(d). Charges may be disposed of by dismissing them, forwarding

When charges are brought against two or more accused with them to another commander for disposition, or referring them to
a view to ajoint or common trial, see R.C.M. 307(c)(5) 601(eX3). a summary, special, or general court-martial. Before charges may
If it appears that the accused may lack mer.nal capacity to stand be referred to a general court-martial, compliance with R.Cg M.
trial or may not have been mentally responsible at the times of the 4 is g405 and 40 snecessary. Therefore, if appropriate, an investiga-
offenses, see R.C.M. 706; 909; 916(k). tion under R.C.M. 405 may be directed. Additional guidance on

these matters is found in R.C.M. 401-407.

(1) No action. A commander may decide to take
no action on an offense. If charges have been pre- (5) Forwarding for disposition. A commander
ferred, they may be dismissed. may forward a matter concerning an offense, or

charges, to a superior or subordinate authority for
Discussion disposition.

A decision to take no action or dismissal of charges at this
stage does not bar later disposition of the offenses under subsec- Discussion
tion (c)(2) through (5) of this rule.

See R.C.M. 401(a) concerning who may dismiss charges, The immediate commander may lack authority to take ac-

and R.C.M. 401(c)(1) concerning dismissal of charges. tion which that commander believes is an appropriate disposition.

When a decision is made to take no action, the accused In such cases, the matter should be forwarded to a superior officer

should be informed, with a recommendation as to disposition. See also R.C.M.
401(cX2) concerning forwarding charges. If allegations are for-

warded to a higher authority for disposition, because of lack of

(2) Administrative action. A commander may authority or otherwise, the disposition decision becomes a matter

take or initiate administrative action, in addition to within the discretion of the higher authority.
A matter may be forwarded for other reasons, such as for in-

or instead of other action taken under this rule, sub- vestigation of allegations and preferral of charges. if warranted

ject to regulations of the Secretary concerned. Ad- (see R.C M. 303; 307). or so that a subordinate can dispose of the

ministrative actions include correclti,. measures mattei.
such as counseling, admonition, reprimand exhor-
tation, disapproval, criticism, censure repr. -,*oh, re-
buke, extra military instruction, or the administra- (d) National security matters. If a commander not

tive withholding of privileges, or any combination of authorized to convene general courts-martial finds

the ab~ove that an offense warrants trial by court-martial, but
believes that trial would be detrimental to the prose-

Discussion cution of a war or harmful to national security, the
matter shall be forwarded to the general court-mar-

Other administrative measures, which are subject to regula- tial convening authority for action under R.C.M.
tions of the Secretary concerned, include matters related to effi- 407(b).
ciency reports, academic reports. and other ratings; rehabilitation
and reassignment; career field reclassification; administrative re-
duction for inefficiency; bar to reenlistment; personnel reliability Rule 307. Preferral of charges
program reclassification; security classification changes; pecuni- (a) Who may prefer charges. Any person subject to
ary liability for negligence or misconduct; and administrative sep- the code may prefer charges.
aration.

Discussion

(3) Nonjudicial punishment. A commander may No person may be ordered to prefer charges to which that

consider the matter pursuant to Article 15, nonjudi- person is unable to make truthfully the required oath. See Article

cial punishment. See Part V. 30(a) and subsection (b) of this rule. A person who has been the
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accuser or nominal accuser (see Article 1(9)) may not also serve territory which the accused is alleged to have vio-
as the convening authority of a general or special court-martial to lated.
which the charges are later referred. See Articles 22(b) and 23(b):
R.C.M. 601; however, see R.C.M. 1302(b) (summary court-mar-
tial convening authority is not disqualified by being the accuser). Discussion
A person authorized to dispose of offenses (see R.C.M. 306(a);
401-404 and 407) should not be ordered to prefer charges when The particular subdivision of an article of the code (for ex-
this would disqualify that person from exercising that persons's ample. Article 118(I)) should not be included in the charge.
authority or would improperly restrict that person's discretion to When there are numerous infractions of the same article, there

act on the case. See R.C.M. 104 and 504(c). will be only one charge, hit several specifications thereunder.

Charges may be preferred against a person subject to trial by There may also be several charges, but each must allege a viola-

court-martial at any time but should be preferred without unnec- tion of a different article of the code. For violations of the law of

essary delay. See the statute of limitations prescribed by Article war, see (D) below.

43. Preferral of charges should not be unnecessarily delayed. (A) Numbering charges. If there is only one charge, it is
When a good reason exists-as when a person is permitted to con- not numbered. When there is more than one
tinue a course of conduct so that a ringleader or other conspira- charge, each charge is numbered by a Roman nu-

tors may also be discovered or when a suspected counterfeiter meral.

goes uncharged until guilty knowledge becomes apparent-a rea- (B) Additional charges. Charges preferred after others
sonable delay is permissible. However, see R.C.M. 707 concern- have been preferred are labeled "additional
ing speedy trial requirements. charges" and are also numbered with Roman

numerals, beginning with "I' if there is more than
one additional charge. These ordinarily relate to

(b) How charges are preferred; oath. A person who offenses not known at the time or committed after

prefers charges must: the original charges were preferred. Additional
charges do not require a separate trial if incorpo-

(1) Sign the charges and specifications under oath rated in the trial of the original charges before ar-

before a commissioned officer of the armed forces raignment. See R.C.M. 601(e)(2).
authorized to administer oaths; and (C) Preemption. An offense specifically defined by Arti-

(2) State that the signer has personal knowledge cles 81 through 132 may not be alleged as a viola-

of or has investigated the matters set forth in the tion of Article 134. See paragraph 60c(SXa) of Part

charges and specifications and that they are true in IV. But see subsection (d) of this rule.
(D) Charges under the law of war. In the case of a person

fact to the best of that person's knowledge and belief, subject to trial by general court-martial for viola-
tions of the law of war (see Article 18), the charge

Discussion should be: "Violation of the Law of War"; or "Vio-
lation of

See Article 136 for authority to administer oaths. The fol- _ " referring to the local penal
lowing form may be used to administer the oath: law of the occupied territory. See R.C.M.

"You (swear) (affirm) that you are a person subject to the 201(f)(IXB). But see subsection (d)of this rule. Or-
Uniform Code of Military Justice, that you have personal knowl- dinarily persons subject to the code should be
edge of or have investigated the matters set forth in the foregoing charged with a specific violation of the code rather
charge(s) and specification(s), and that the same are true in fact to than a violation of the law of war.
the best of your knowledge and belief. (So help you God.)"

The accuser's belief may be based upon reports of others in
whole or in part. (3) Specification. A specification is a plain, con-

cise, and definite statement of the essential facts con-

(c) How to allege offenses. stituting the offense charged. A specification is suffi-
(1) In general. The format of charge and specifi- cient if it alleges every element of the charged offense

cation is used to allege violations of the code. expressly or by necessary implication. No particular
format is required.

Discussion
Discussion

See Appendix 4 for a sample of a Charge Sheet (DD Form
458). How to draft specifications.

(A) Sample specifications. Before drafting a specifica-
tion, the drafter should read the pertinent provi-

(2) Charge. A charge states the article of the sions of Part IV, where the elements of proof ofva-

code, law of war, or local penal law of an occupied rious offenses and forms for specifications appear.
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(B) Numbering specifications. Ifthere is only one specifi- the place of the offense. it is proper to allege it as
cation under a charge it is not numbered. When "at or near a certain place if the exact place is un-
there is more than one specification under any certain.
charge, the specifications are numbered in Arabic (F) Subject-marter jurisdiction allegations. Sufficieat
numerals. The term "additional" is not used in facts to establish subject-matter jurisdiction should
connection with the specifications under an addi- be alleged. See R.C.M. 203 for a discussion of Nub-
tional charge. ject-matter jurisdiction and t he concept of sers ice-

(C) Name and description of the accused. connection.
(i) Name. The specification should state the ac- (i) On-base. If the offense occurred on a military in-

cused's full name: first name, middle name or initial, last name. If stallation. that factor alone is usually sufficient to confer jurisdic-
the accused is known by more than one name, the name acknowl- lion over the offense.
edged by the accused should be used. If there is no such acknowl- (ii) Off-base area under military jurisdiction. If the
edgment, the name believed to be the true name should be listed offense occurred in an off-base area under military control, such
first, followed by all known aliases. For example: Seaman John P. as a housing area. the specification should state that such area was
Smith, U.S. Navy, alias LI. Robert R. Brown, U.S. Navy. under the military jurisdiction of the United States.

(ii) Military association. The specification should (iii) Off-base area not under military jurisdiction. If
state the accused's rank or grade. If the rank or grade of the ac- the offense occurred in an off-base area not under militar. con-
cused has changed since the date of an alleged offense, and the trol, other jurisdictional factors should be alleged. Every signifi-
change is pertinent to the offense charged, the accused should be cant tact and circumstance supporting subject-matter jurisdiction
identified by the present rank or grade followed by rank or grade should be alleged. Offenses under the following articles usually re-
on the date of the alleged offense. For example: In that Seaman quire no additional jurisdictional information: 82-91. 93. 94. 9b.

then Seaman Apprentice 98-105, 108, 110, 112, 112a. 113. 115. and some offenses under
.etc. 92, 133, and 134. This list is not exclusive, and is only a guide to

(iii) Social security number or service number. The the kinds of offenses usually requiring no additional language to
social security number or service number of an accused should demonstrate subject-matter jurisdiction.
not be stated in the specification. (iv) Overseas. If the offense occurred outside the

(iv) Basis of personal jurisdiction. United States, its territories, and possessions, that factor alone is
(a) Military members on active duty. Ordinarily. usually sufficient to confer jurisdiction over the offense.

no allegation of the accused's armed force or unit or organization (G) Description of offense.
is necessary for military members on active duty. (i) Elements. The elements of the offense must be

(b) Persons subject to the code under Article 2(a), alleged, either expressly or by necessary implication. If a specific
subsections (3) through (12). or subject to trial by court-martial intent, knowledge, or state of mind is an element of the offense, it
under Articles 3 or 4. The specification should describe the ac- must be alleged.
cused's armed force, unit or organization. position, or status (ii) Words indicating criminality. If the alleged act
which will indicate the basis of jurisdiction. For example: John is not itself an offense but is made an offense either by applicable
Jones, (a person employed by and serving with the U.S. Army in statute (including Articles 133 and 134), or regulation or custom
the field in time of war) (a person convicted of having obtained a having the effect of law, then words indicating criminality such as
fraudulent discharge), etc. "wrongfully." "unlawfully." or "without authority" (depending

(D) Date and time of offense upon the nature of the offense) should be used to describe the ac-
(i) In general. The date of the commission of the of- cused's acts.

fense charged should be stated in the specification with sufficient (iii) Specificity. The specification should be suffi-
precision to identify the offense and enable the accused to under- ciently specific to inform the accused of the conduct charged, to
stand what particular act or omission to defend against, enable the accused to prepare a defense, and to protect the ac-

(ii) Use of "on or about." In alleging the date of the cused against double jeopardy. Only those facts that make the ac-
offense it is proper to allege it as "on or about" a specified day. cused's conduct criminal ordinarily should be alleged. Specific ev-

(iii) Hour. The exact hour of the offense is ordina- idence supporting the allegations ordinarily should not be
rily not alleged except in certain absence offenses. When the exact included in the specifications.
time is alleged, the 24-hour clock should be used. The use of "at (iv) Duplicitousness. One specification should not
or about" is proper. allege more than one offense. either conjunctively (the accused

(iv) Extended periods. When the acts specified ex- "lost and destroyed") or alternatively (the accused "lost or de-
tend(s) over a considerable period of time it is proper to allege it stroyed"). However, if two acts or a series of acts constitute one
(or them) as having occurred, for example, "from about 15 June offense, they may be alleged conjunctively. See R.C.M. 906(bX5).
1983 to about 4 November 1983," or "did on divers occasions be- (H) Otherconsiderations in drafting specifications.
tween 15 June 1983 and 4 November 1983." (i) Principals. All principals are charged as if each

(E) Place of offense. The place of the commission of the was the perpetrator. See paragraph I of Part IV for a discussion of
offense charged should be stated in the specifica- principals.
lion with sufficient precision to identify the offense (ii) Victim. In the case of an offense against the per-
and enable the accused to understand the particu- son or property of a person, the first name, middle initial and last
lar act or omission to defend against. In alleging name of such person should be alleged, if known. If the name of
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the victim is unknown, a general physical description may be alone or all may be charged together in a single specification For
used. If this cannot be done, the victim may be described as "a example:
person whose name is unknown." Military rank or grade should (a) If Doe and Roe are joint perpetrators of an
be alleged, and must be alleged if an element of the offense, as in offense and it is intended to charge and tm both at the same trial,
an allegation of disobedience of the command of a superior of- they should be charged in a single specification as follows:

ficer. If the person has no military position, it may otherwise be "in that Doe and Roe. acting jointly and pursu-
necessary to allege the status as in an allegation of using provok- ant to a common intent, did ""
ing words toward a person subject to the code. See paragraph 42 (b) If it is intended that Roe will be tried alone or
of Part IV. that Roe will be tried with Doe at a common trial, Roe may be

(iii) Property. In describing property generic terms charged in the same manner as if Roe alone had committed the of-

should be used, such as "a watch" or "a knife," and descriptive fense. However, to show in the specification that Doe was a joint

details such as make, model, color, and serial number should or- actor with Roe, even though Doe is not to be tried with Roe, Roe

dinarily be omitted. In some instances, however, details may be may be charged as follows:

essential to the offense, so they must be alleged. For example: the "In that Roe did, in conjunction with Doe,

length of a knife blade may be important when alleging a violation

of general regulation prohibiting carrying a knife with a blade (ix) Matters in aggravation. Aggravating circum-

that exceeds a certain length. stances which increase the maximum authorized punishment

(iv) Value. When the value of property or other must be alleged in order to permit the possible increased punish-

amount determines the maximum punishment which may be ad- ment. Other matters in aggrasation ordinarily should not be al-

judged for an offense, the value or amount should be alleged, for leged in the specification.

in such a case increased punishments that are contingent upon (x) Abbreviations. Commonly used and understood

value may not be adjudged unless there is an allegation, as well as abbreviations may be used, particularly abbreviations for ranks,

proof, of a value which will support the punishment. Ifseveral ar- grades, units and organizations, components, and geographic or

ticles of different kinds are the subject of the offense, the value of political entities, such as the names of states or countries.

each article should be stated followed by a statement of'the aggre-
gate value. Exact value should be stated, if known. For ease of
proof an allegation may be "of a value not less than (4) Multiple offenses. Charges and specifications

""_ _ If only an approximate value is known, it alleging all known offenses by an accused may be
may be alleged as "of a value of about _ _ ." If preferred at the same time. Each specification shall
the value of an item is unknown but obviously minimal, the term state only one offense.
"of some value" may be used. These principles apply to allega-
tions of amounts.

(v) Documents. When documents other than regu-

lations or orders must be alleged (for example, bad checks in vio- What is substantially one transaction should not be made the
lation of Article 123a), the document may be set forth verbatim basis for an unreasonable multiplication of charges against one
(including photocopies and similar reproductions) or may be de- person. See R.C.M. 906(b)( 12) and 1003(cX I XC). For example, a
scribed, in which case the description must be sufficient to inform person should not be charged with both failure to report for a rou-
the accused of the offense charged. tine scheduled duty, such as reveille, and with absence without

(vi) Orders. leave if the failure to report occurred during the period for which

(a) General orders. A specification alleging a vio- the accused is charged with absence without leave. There are

lation of a general order or regulation (Article 92(1)) must clearly times, however, when sufficient doubt as to the facts or the law ex-

identify the specific order or regulation allegedly violated. The ists to warrant making one transaction the basis for charging two
general order or regulation should be cited by its identifying title or more offenses. In no case should both an offense and a lesser in-

or number, section or paragraph, and date. It is not necessary to cluded offense thereof be separately charged.
recite the text of the general order or regulation verbatim. See also R.C.M. 601(e)(2) concerning referral of several of-

(b) Other orders. If the order allegedly violated is fenses.

an "other lawful order" (Article 92(2)), it should be set forth ver-
batim or described in the specification. When the order is oral, see

(vii) below. (5) Multiple offenders. A specification may name
(c) Negating exceptions. If the order contains ex- more than one person as an accused if each person so

ceptions, it is not necessary that the specification contain a spe- named is believed by the accuser to be a principal in
cific allegation negating the exceptions. However, words of crimi- the offense which is the subject of the specification.
nality may be required if the alleged act is not necessarily

criminal. See subsection (G)(ii) of this discussion. Discussion
(vii) Oral statements. When alleging oral state-

ments the phrase "or words to that effect" should be added. See also R.C.M. 601(eX3) -oncerning joinder of accused.

(viii) Joint offense. In the case of a joint offense A joint offense is one committed by two or more persons act-

each accused may be charged separately as if each accused acted ing together with a common intent. Principals may be charged
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jointly with the commission of the same offense. but an accessory conviction if the error or omission did not prejudi-
after the fact cannot be charged jointly with the principal whom cially mislead the accusd.
the accused is alleged to have received, comforted, or assisted. Of-
fenders are properly joined only if there is a common unlawful de-
sign or purpose:the mere fact that several persons happen to have Rule 308. Notification to accused of charges
committed the same kinds of offenses at the time, although mate- (a) Immediate commander. The immediate com-
rial as tending to show concert of purpose, does not necessarily es- mander of the accused shall cause the accused to be
tablish this. The fact that several persons happen to have absented informed of the charges preferred against the ac-
themselves without leave at about the same time will not, in the
absence ofevidence indicating a joint design, purpose, or plan jus- cused, and the name of the person who preferred the

tify joining them in one specification, for they may merely have charges and of any person who ordered the charges

been availing themselves of the same opportunity. In joint of- to be preferred, if known, as soon as practicable.
fenses the participants may be separately or jointly charged.
However, if the participants are members of different armed Discussion
forces, they must be charged separately because their trials must
be separately reviewed. The preparation of joint charges is dis- When notice is given, a certificate to that ctfect on the
cussed in subsection (cX3) Discussion (H) (viii) (a) of this rule. Charge Sheet should be completed See Appendix 4.
The advantage ofajoint charge is that all accused will be tried at
one trial, thereby saving time, labor, expense. This must be
weighed against the possible unfairness to the accused which may (b) Commanders at higher echelons. When the ac-
result if their defenses are inconsistent or antagonistic. An ac- cused has not been informed of the charges, com-
cused cannot be called as a witness except upon that accused's m
own request. If the testimony of an accomplice is necessary, the

accomplice should not be tried jointly with those against whom charges are forwarded shall cause the accused to be
the accomplice is expected to testify. See also Mil.R.Evid. 306. informed of the matters required under subsection

See R.C.M. 603 concerning amending specifications. (a) of this rule as soon as practicable.
See R.C.M. 9O6(b)(5) and (b) concerning motions to amend (c) Remedy. The sole remedy for violation of this

specifications and bills of particulars. rule is a continuance or recess of sufficient length to

permit the accused to adequately prepare a defense.
(d) Harmless error in citation. Error in or omission and no relief shall be granted upon a failure to corn-

of the designation of the article of the code or other ply with this rule unless the accused demonstrates

statute, law of war, or regulation violated shall not that the accused has been hindered in the prepara-

be ground for dismissal of a charge or reversal of a tion of a defense.
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CHAPTER IV. FORWARDING AND DISPOSITION OF CHARGES

Rule 401. Forwarding and disposition of (c) How charges may be disposed of Unless the au-
charges in general thority to do so has been limited or withheld by su-
(a) Who may dispose of charges. Only persons au- perior competent authority, a commander may dis-
thorized to convene courts-martial or to administer pose of charges by dismissing any or all of them,
nonjudicial punishment under Article 15 may dis- forwarding any or all of them to another com-
pose of charges. A superior competent authority mander for disposition, or referring any or all of
may withhold the authority of a subordinate to dis- them to a court-martial which the commander is
pose of charges in individual cases, types of cases, or empowered to convene. Charges should be disposed
generally. of in accordance with the policy in R.C.M. 306(b).

Discussion Discussion

See R.C.M. 504 as to who may convene courts-martial and A commander may dispose of charges individually or collec-
paragraph 2 of Part V as to who may administer nonjudicial pun- tively. If charges are referred to a court-martial, ordinarily all
ishment. If the power to convene courts-martial and to administer known charges should be referred to a single court-martial.
nonjudicial punishment has been withheld, a commander may See Appendix 3 when the charges may involve matters in
not dispose of charges under this rule. which the Department of Justice has an interest.

Ordinarily charges should be forwarded to the accused's im-
mediate commander for initial consideration as to disposition.
Each commander has independent discretion to determine how (1) Dismissal. When a commander dismisses
charges will be disposed of, except to the extent that the com- charges further disposition under R.C.M. 306(c) of
mander's authority has been withheld by superior competent au- the offenses is not barred.
thority. See also R.C.M. 104.

Each commander who forwards or disposes of charges may
make minor changes therein. See R.C.M. 603(a) and (b). If major Discussion

changes are necessary, the affected charge should be preferred
anew. See R.C.M. 603(d). Ifa commander is an accuser (see Arti- Charges are ordinarily dismissed by lining out and initialing

cle 1(9); 307(a)) that commander is ineligible to refer such the deleted specifications or otherwise recording that a specifica-

charges to a general or special court-martial. See R.C.M, 601(c). tion is dismissed. When all charges and specifications are dis-

However, see R.C.M. 1302(b) (accuser may refer charges to a missed, the accuser and the accused ordinarily should be in-

summary courts-martial). formed.
A charge should be dismissed when it fails to state an offense,

when it is unsupported by available evidence, or when there are

(b) Prompt determination. When a commander with other sound reasons why trial by court-martial is not appropriate.
Before dismissing charges because trial would be detrimental to

authority to dispose of charges receives charges, that the prosecution of the war or harmful to national security, see
commander shall promptly determine what disposi- R.C.M. 401(d); 407(b).

tion will be made in the interest of justice and disci- If the accused has already refused nonjudicial punishment,
pline. charges should not be dismissed with a view to offering nonjudi-

cial punishment unless the accused has indicated willingness to
accept nonjudicial punishment if again offered. The decision

Discussion whether to dismiss charges in such circumstances is within the

In determining what level of disposition is appropriate, see sole discretion of the commander concerned.

R.C.M. 306(b) and (c). When charges are brought against two or Charges may be amended in accordance with R.C.M. 603.

more accused with a view to a joint or common trial, see R.C.M. It is appropriate to dismiss a charge and prefer another

307(c)(5); 601(e)(3). If it appears that the accused may lack charge anew when, for example, the original charge failed to state

mental capacity to stand trial or may not have been mentally re- an offense, or was so defective that a major amendment was re-

sponsible at the times of the offenses, see R.C.M. 706; 909; 916(k). quired (see R.C.M. 603(d)), or did not adequately reflect the na-
As to the rules concerning speedy trial, see R.C.M. 707. See ture or seriousness of the offense.

also Articles 10; 30; 33; 98. See R.C.M. 907(b)(2)(C) concerning the effect of dismissing
Before determining an appropriate disposition, a corn- charges after the court-martial has begun.

mander who receives charges should ensure that: (1) a prelimi-
nary inquiry under R.C.M. 303 has been conducted; (2) the ac-
cused has been notified in accordance with R.C.M. 308; and (3) (2) Forwarding charges.
the charges are in proper form. (A) Forwarding to a superior commander.

When charges are forwarded to a superior com-
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mander for disposition, the forwarding commander subordinate commander for compliance with procedural require-
shall make a personal recommendation as to disposi- ments. See, for example, R.C.M 303 (preliminary inquiry):

tion. If the forwarding commander is disqualified R.C.M. 308 (notification to accused of darges).

from acting as convening authority in the case, the
basis for the disqualification shall be noted. (3) Referral of charges. See R.C.M. 403,404, 407,

601.
Discussion (d) National security matters. If a commander who

A commander's recommendation is within that com- is not a general court-martial convening authority
mander's sole discretion. No authority may direct a commander finds that the charges warrant trial by court-martial
to make a specific recommendation as to disposition. but believes that trial would probably be detrimental

When charges are forwarded to a superior commander with to the prosecution of a war or harmful to national se-
a view to trial by general or special court-martial, they should be curity, the charges shall be forwarded to the officer
forwarded by a letter of transmittal or indorsement. To the extent exercising general court-martial convening author-
practicable without unduly delaying forwarding the charges, the
letter should include or carry as inclosures: a summary of the ity.
available evidence relating to each offense; evidence of previous
convictions and nonjudicial punishments of the accused; an indi- Discussion
cation that the accused has been offered and refused nonjudicial
punishment, if applicable; and any other matters required by su- See R.C.M. 407(b).
perior authority or deemed appropriate by the forwarding com-
mander. Other matters which may be appropriate include infor-
mation concerning the accused's background and character of
military service, and a description of any unusual circumstances Rule 402. Action by commander not
in the case. The summary of evidence should include available authorized to convene courts-martial
witness statements, documentary evidence, and exhibits. When
practicable, copies of signed statements of the witnesses should be When in receipt of charges, a commander author-
forwarded, as should copies of any investigative or laboratory re- ized to administer nonjudicial punishment but not
ports. Forwarding charges should not be delayed, however, solely authorized to convene courts-martial may:
to obtain such statements or reports when it otherwise appears (1) Dismiss any charges; or
that sufficient evidence to warrant trial is or will be available in
time for trial. If because of the bulk of documents or exhibits, it is
impracticable to forward them with the letter of transmittal, they Discussion
should be properly preserved and should be referred to in the let-
ter of transmittal. See R.C.M. 401(c)(1) concerning dismissal of charges, the ef-

When it appears that any witness may not be available for fect of dismissal, and options for further action.
later proceedings in the case or that a deposition may be appropri-
ate, that matter should be brought to the attention of the conven-
ing authority promptly and should be noted in the letter of trans- (2) Forward them to a superior commander for dis-
mittal. position.

When charges are forwarded with a view to disposition other
than trial by general or special court-martial, they should be ac- Discussion
companied by sufficient information to enable the authority re-
ceiving them to dispose of them without further investigation. See R.C.M. 401(c)(2) for additional guidance concerning

forwarding charges. See generally R.C.M. 303 (preliminary in-
quiry); 308 (notification to accused of charges) concerning other

(B) Other cases. When charges are forwarded duties of the immediate commander when in receipt of charges.
to a commander who is not a superior of the for- When the immediate commander is authorized to convene

courts-martial, see R.C.M. 403, 404, or 407, as appropriate.warding commander, no recommendation as to dis-

position may be made.

Discussion Rule 403. Action by commander exercising

Except when directed to forward charges, a subordinate summary court-martial jurisdiction
commander may not be required to take any specific action to dis- (a) Recording receipt. Immediately upon receipt of
pose of charges. See R.C.M. 104.See also paragraph Id(2) of Part sworn charges, an officer exercising summary court-
V. When appropriate, charges may be sent or returned to a martial jurisdiction over the command shall cause
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the hour and date of receipt to be entered on the R.C.M. 405, and, if appropriate, forward the report
charge sheet. of investigation with the charge, to a superior com-

mander for disposition.
Discussion

See Article 24 and R.C.M. 1302(a) concerning who may ex- Discussion
ercise summary court-martial jurisdiction. An investigation should be directed when it appears that the

The entry indicating receipt is important because it stops the charges are of such a serious nature that trial by general court-
running of the statute of limitations. See Article 43; R.C.M. martial may be warranted. See R.C.M. 405. If an investigation of
907(bX2XB). Charges may be preferred and forwarded to an of- the subject matter already has been conducted, see R CM.
ficer exercising summary court-martial jurisdiction over the corn- 405(b).
mand to stop the running of the statute of limitations even though
the accused is absent without authority.

(b) Disposition. When in receipt of charges a com- Rule 404. Action by commander exercising
mander exercising summary court-martial jurisdic- special court-martial jurisdiction
tion may: When in receipt of charges, a con, ';atider exercis-

(1) Dismiss any charges; ing special court-martial jurisdiction may:

Discussion (a) Dismiss any charges;

See R.C.M. 40 I(c)( 1) concerning dismissal of charges, the ef- Discussion
fect of dismissing charges, and options for further action.

See R.C.M. 401 (c) I) concerning dismissal of charges, the ef-

fect of dismissing charges, and options for further action.
(2) Forward charges (or, after dismissing

charges, the matter) to a subordinate commander
for disposition; (b) Forward charges (or, after dismissing charges,

the matter) to a subordinate commander for disposi-

Discussion tion;

See R.C.M. 401(cX2XB) concerning forwarding charges to a Discussion
subordinate. When appropriate, charges may be forwarded to a
subordinate even if the subordinate previously considered them. See R.C.M. 401(c)(2XB) concerning forarding charges to a

subordinate. When appropriate, charges may be forwarded to a
subordinate even if that subordinate previously considered them.(3) Forward any charges to a superior com-

mander for disposition;

(c) Forward any charges to a superior commander
Discussion for disposition;

See R.C.M. 401(cX2XA) for guidance concerning forward-
ing charges to a superior. Discussion

See R.C.M. 401(c)k2)(A) for guidance concerning forward-

(4) Subject to R.C.M. 601(d), refer charges to a ing charges to a superior.

summary court-martial for trial; or

Discussion (d) Subject to R.C.M. 601(d), refer charges to a
summary court-martial or to a special court-martial

See R.C.M. 1302(c) concerning referral of charges to a sum- for trial; or
mary court-martial.

Discussion

(5) Unless otherwise prescribed by the Secretary See Article 23 and R.C.M. 504(b)(2) concerning who may

concerned, direct a pretrial investigation under convene special courts-martial.
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See R.C.M. 601 concerning referral of charges to a special The commander authorized to direct the investigatton may direct

court-martial. See R.C.M. 1302(c) concerning referral of charges that it be conducted notwithstanding (he wasoer
to a summary court-martial.

(b) Earlier investigation. If an investigation of the
(e) Unless otherwise prescribed by the secretary subject matter of an offense has been conducted
concerned, direct a pretrial investigation under before the accused is charged with an offense, and
R.C.M. 405, and, if appropriate, forward the report the accused was present at the investigation and af-
of investigation with the charges to a superior corn- forded the rights to counsel, cross-examination, and
mander for disposition. presentation of evidence required by this rule, no

further investigation is required unless demanded by
Discussion the accused to recall witnesses for further cross-ex-

An investigation should be ..cted when it appears that the amination and to o)ffer new evidencc.
charges are of such a serious nrture that trial by general court-
martial may be warranted. See R.C.M 405. If an investigation of Discussion
the subject matter already has been conducted, see R.C.M.
405(b). An earlier investigation includes courts of inquiry and simi-

lar investigations which meet the requirements of this subsection.

Rule 405. Pretrial investigation (c) Who may direct investigation. Unless prohibited

(a) In general, Except as provided in su'section (k) by regulations of the Secretary concerned, an inves-
of this rule, no charge or specification may be re- tigation may be directed under this rule by any
ferred to a general court-martial for trial until a court-martial convening authority. That authority
thorough and impartial investigation of all the mat- may also give procedural instructions not inconsis-
ters set forth therein has been made in substantial tent with these rules.
compliance with this rule. Failure to ,-omply with (d) Personnel.
this rule shall have no effect if the charges are not re- (1) Investigating officer. The commander di-
ferred to a general court-martial. recting an investigation under this rule shall detail a

commissioned officer not the accuser, as investigat-
Discussion ing officer, who shall conduct the investigation and

The primary purpose of the investigation required by Article make a report of conclusions and recommendations.
32 and this rule is to inquire into the truth of the matters set forth The investigating officer is disqualified to act later in
in the charges, the form of the charges, and to secure information the same case in any other capacity.
on which to determine what disposition should be made of the
case. The investigation also serves as a means of discovery. The Discussion
function of the investigation is to ascertain and impartially weigh
all available facts in arriving at conclusions and recommenda- I lie investigating officer should be an officer in the grade of
tions, not to perfect a case against the accused. The investigation major or lieutenant commander or higher or one with legal train-
should be limited to the issues raist.d by the charges and necessary ing. The investigating officer may seek legal advice concerning the
to proper disposition of the case. The investigation is not limited investigating officer's responsibilities from an impartial source,
to examination of the witnesses and evidence mentioned in the ac- but tray not obtain such advice from counsel for any party.
companying allied papers. See subsection (e) of this rule. Recom-
mendations of the investigating officer are advisory.

If at any time after an investigation under this rule the (2) Defense counsel.
charges are changed to allege a more serious or essentially differ-

ent offense, further investigation should be directed with respect (A) Detailed counsel. Except as provided in
to the new or different matters alleged. subsection (d)(2)(B) of this rule, military counsel

Failure to comply substantially with the requirements of Ar- certified in accordance with Article 27(b) shall be
ticle 32, which failure prejudices the accuseJ, may result in delay detailed to represent the accused.
in disposition of the case or disapproval of the proceedings. See (B) Individual military counsel. The accused
R.C.M. 905(b)(1) and 906(b)(3) concerning motions for appropri-
ate relief relating to the pretrial investigation. may request to be represented by individual military

The accused may waive the pretrial investigation. See sub- counsel. Such requests shall be acted on in accor-
section (k) of this rule. In such case, no investigation need be held. dance with R.C.M. 506(b). When the accused is rep-
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resented by individual military counsel, counsel de- (f) Rights of the accused. At any pretrial investiga-
tailed to represent the accused shall ordinarily be tion under this rule the accused shall have the right
excused, unless the authority who detailed the de- to:
fense counsel, as a matter of discretion, approves a (1) Be informed of the charges under investiga-
request by the accused for retention of detailed tion;
counsel. The investigating officer shall forward any (2) Be informed of the identity of the accuser;
request by the accused for individual military coun- (3) Except in circumstances described in R.C.M.
sel to the commander who directed the investiga- 840(b)(2), be present throughout the taking of evi-
tion. That commander shall follow the procedures in dence;
R.C.M. 506(b). (4) Be represented by counsel;

(C) Civilian counsel. The accused may be rep- (5) Be informed of the witnesses and other evi-
resented by civilian counsel at no expense to the dence then known to the investigating officer;
United States. Upon request, the accused is entitled (6) Be informed of the purpose of the investiga-

to a reasonable time to obtain civilian counsel and to tion;
have such counsel present for the investigation. (7) Be informed of the right against self-incrimi-
However, the investigation shall not be unduly nation under Article 31;
delayed for this purpose. Representation by civilian (8) Cross-examine witnesses who are produced
counsel shall not limit the rights to military counsel under subsection (g) of this rule:
under subsections (d)(2)(A) and (B) of this rule. (9) Have witnesses produced as provided for in

subsection (g) of this rule:
Discussion (10) Have evidence, including documents or

physical evidence, within the control of military au-
See R.C.M. 502(d)t6) concerning the duties of defense coun- thorities produced as provided under subsection (g)

of this rule:
(11) Present anything in defense, extenuation, or

(3) Others. The commander who directed the in- mitigation for consideration by the investigating of-
vestigation may also, as a matter of discretion, detail ficer: and
or request an appropriate authority to detail: (12) Make a statement in any form.

(A) Counsel to represent the United States; (g) Production of witnesses and evidence; alterna-

(B) A reporter; and tires.

(C) An interpreter. (1) In general.
(A) Witnesses. Except as provided in subsec-

(e) Scope of investigation. The investigating officer tion (g)(4)(A) of this rule, any witness whose testi-
shall inquire into the truth and form of the charges, mony would be relevant to the investigation and not
and such other matters as may be necessary to make cumulative, shall be produced if reasonably availa-
a recommendation as to the disposition of the ble. This includes witnesses requested by the ac-
charges. cused, if the request is timely. A witness is "reasona-

bly available" when the witness is located within 100
Discussion miles of the situs of the investigation and the signifi-

The investigation may properly include such inquiry into is- cance of the testimony and personal appearance of
sues raised directly by the charges as is necessary to make an ap- the witness outweighs the difficulty, expense, delay,
propriate recommendation. For example, inquiry into the legality and effect on military operations of obtaining the
of a search or the admissibility of a confession may be appropri- witness' appearance. A witness who is unavailable
ate. However, the investigating officer is not required to rule on under Mil. R. Evid. 804(a)(l)-(6), is not "reasonably
the admissibility of evidence and need not consider such matters
except as the investigating officer deems necessary to an informed
recommendation. When the investigating officer is aware that evi- (B) Evidence. Subject to Mil.R.Evid., Section
dence may not be admissible, this should be noted in the report. V, evidence, including documents or physical evi-
See also subsection (i) of this rule. dence, which is under the control of the Govern-

ment and which is i, evant to the investigation and
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not cumulative shall be produced if reasonably avail- subject to appeal by the accused but may be re-
able. Such evidence includes evidence requested by viewed by the military judge under R.C.M.
the accused, if the request is timely. Evidence is rea- 906(b)(3).
sonably available if its significance outweighs the dif-
ficulty, expense, delay, and effect on military opera- Discussion
tions of obtaining the evidence. The investigating officer may discuss factors affecting rea-

sonable availability with the immediate commander of the re-
Discussion quested witness and with others. If the immediate commander de-

termined that the witness is not reasonably available, the reasi,,
In preparing for the investigation, the investigating officer for that determination should be provided to the investigating of-

should consider what evidence will be necessary to prepare a thor- ficer.
ough and impartial investigation. The investigating officer should
consider, as to potential witnesses, whether their personal appear-
ance will be necessary. Generally, personal appearance is pre- (B) Civilian witnesses. The investigating officer
ferred, but the investigating officer should consider whether, in shall decide whether a civilian witness is reasonably
light of the probable importance of a witness' testimony, an alter-
native to testimony under subsection (g)(4)(A) of this rule would available to appear as a witness.
be sufficient.

After making a preliminary determination of what witnesses Discussion
will be produced and other evidence considered, the investigating

officer should notify the defense and inquire whether it requests The investigating officer should initially determine whether a

the production of other witnesses or evidence. In addition to wit- civilian witness is reasonably available without regard to whether

nesses for the defense, the defense may request production of wit- the witness is willing to appear. If the investigating officer deter-

nesses whose testimony would favor the prosecution. mines that a civi'ian witness is apparently reasonably available,

Once it is determined what witnesses the investigating officer the witness should be invited to attend and when appropriate, in-

intends to call it must be determined whether each witness is rea- formed that necessary expenses will be paid.

sonably available. That determination is a balancing test. The If the witness refuses to testify, the witness is not reasonably

more important the testimony of the witness, the greater the diffi- available because civilian witnesses may not be compelled to at-

culty, expense, delay, or effect on military operations must be to tend a pretrial investigation. Under subsection (g)(3) of this rule.

permit nonproduction. For example, the temporary absence of a civilian witnesses may be paid for travel and associated expenses

witness on leave for 10 days would normally justify using an alter- to testify at a pretrial investigation.

native to that witness' personal appearance if the sole reason for
the witness' testimony was to impeach the credibility of another
witness by reputation evidence, or to establish a mitigating char- (C) Evidence. The investigating officer shall
acter trait of the accused. On the other hand, if the same witness make an initial determination whether evidence is
was the only eyewitness to the offense, personal appearance reasonably available. If the investigating officer de-
would be required if the defense requested it and the witness is cides that it is not reasonably available, the investi-
otherwise reasonably available. The time and place of the investi- gating officer shall inform the parties. Otherwise, the
gation may be changed if reasonably necessary to permit the ap-
pearance of a witness. Similar considerations apply to the produc- custodian of the evidence shall be requested to pro-
tion of evidence. vide the evidence. A determination by the custodian

If the production of witnesses or evidence would entail sub- that the evidence is not reasonably available is not
stantial costs or delay, the investigating officer should inform the subject to appeal by the accused, but may be re-
commander whodirected the investigation. viewed by the military judge under R.C.M.

906(b)(3).
(2) Determination of reasonable availability.

(A) Military witnesses. The investigating officer Discussion
shall make an initial determination whether a mili- The investigating officer may discuss factors affecting rea-

tary witness is reasonably available. If the investigat- sonable availability with the custodian and with others. If the cus-

ing officer decides that the witness is not reasonably todian determines that the evidence is not reasonably available.

available, the investigating officer shall inform the the reasons for that determination should be provided to the in-

parties. Otherwise, the immediate commander of the vestigating officer.

witness shall be requested to make the witness avail-
able. A determination by the immediate commander (D) Action when witness or evidence is not rea-
that the witness is not reasonably available is not sonably available. If the defense objects to a determi-
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nation that a witness or evidence is not reasonably (i) Testimony describing the evidence;
available, the investigating officer shall include a (it) An authenticated copy, photograph. or
statement of the reasons for the determination in the reproduction of similar accuracy of the evidence;
report of investigation. (iii) An alternative to testimony, when per-

(3) Witness expenses. Transportation expenses mitted under subsection (g)(4)(B) of this rule, in
and a per diem allowance may be paid to civilians re- which the evidence is described;
quested to testify in connection with an investigation (iv) A stipulation of fact, document's con-
under this rule according to regulations prescribed tents, or expected testimony;
by the Secretary of a Department. (v) An unsworn statement describing the ev-

idence; or
Discussion (vi) An offer of proof concerning pertinent

See Department of Defense Joint Travel Regulations, Vol 2, characteristics of the evidence.
paragraphs C3054, C6000. (B) The investigating officer may consider,

over objection of the defense, when the evidence is

(4) Alternatives to testimony. not reasonably available:

(A) Unless the defense objects, an investigating (i) Testimony describing the evidence;

officer may consider, regardless of the availability of (ii) An authenticated copy, photograph, or

the witness: reproduction of similar accuracy of the evidence; or

(i) Sworn statements; (iii) An alternative to testimory, when per-

(ii) Statements under oath taken by tele- mitted under subsection (g)(4)(B) of this rule, in
phone, radio, or similar means providing each party which the evidence is described.

the opportunity to question the witness under cir- (h) Procedure.
cumstances by which the investigating officer may (1) Presentation of evidence.
reasonably conclude that the witness' identity is as (A) Testimony. All testimony shall be taken
claimed; under oath, except that the accused may make an

(iii) Prior testimony under oath; unsworn statement. The defense shall be given wide
(iv) Depositions; latitude in cross-examining witnesses.
(v) Stipulations of fact or expected testi-

mony; Discussion
(vi) Unsworn statements; and

The following oath may be given to witnesses:
(vii) Offers of proof of expected testimony of -'Do you (swear) (affirm) that the evidence you give shall be

that witness. the truth. the whole truth. and nothing but the truth (, so help you

(B) The investigating officer may consider, God)""
over objection of the defense, when the witness is not The investigating officer is required to include in the report

reasonably available: of the investigation a summary of the substance of all testimony.

0) Sworn statements; See subsection 0j)(2)(B) of this rule. After the hearing, the investi-
gating officer should, whenever possible, reduce the substance of(ii) Statements under oath taken by tele- the testimony of each witness to writing and, unless it would un-

phone, radio, or similar means providing each party duly delay completion of the investigation, have each witness sign

the opportunity to question the witness under cir- and swear to the truth of the respective summaries. The following

cumstances by which the investigating officer may oath may be given to a witness in such cases:

reasonably conclude that the witness' identity is a 'You (s%%car) (affirm) that this statement is the truth, the
whole truth, and nothing but the truth (,so help you God)?" If the

claimed; accused testifies, the investigating officer may invite but not re-

(iii) Prior testimony under oath; and quire the accused to swear to the truth of a summary of that testi-

(iv) Deposition of that witness; and mony. If substantially verbatim notes of a testimony or record-

(v) In ti,..e of war, unsworn statements. ings of testimony were taken during the investigation, they shoulP

(5) Alternatives to evidence, be preserved until the end of trial.
If it appears that material witnesses for either side will not be

(A) Unless the defense objects, an investigating available at the time anticipated for trial, the investigating officer

officer may consider, regardless of the availability of should notify the commander who directed the investigation so

the evidence. that depositions may be taken if necessary.
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If during the investigation any witness subject to the code is (A) After being notified of the time and place
suspected of an offense under the code, the investigating officer of the proceeding is voluntarily absent (whether or
should comply with the warning requirements of Mil.R.Evid.

not informed by the investigating officer of the obli-
305(c), (d), and, if necessary. (e). gation to be present); or

(B) After being warned by the investigating of-
(B) Other evidence. The investigating officer ficer that disruptive conduct will cause removal

shall inform the parties what other evidence will be from the proceeding, persists in conduct which is
considered. The parties shall be permitted to ex- such as to justify exclusion from the proceeding.
amine all other evidence considered by the investi- (i) Military Rules of Evidence. The Military Rules
gating officer. of Evidence-other than Mil.R.Evid. 301, 302, 303,

(C) Defense evidence. The defense shall have 305, 412 and Section V-shall not apply in pretrial
full opportunity to present any matters in defense, investigations under this rule.
extenuation, or mitigation.

(2) Objections. Any objection alleging failure to
comply with this rule, except subsection (j), shall be
made to the investigating officer promptly upon dis- The investigating officer should exercise reasonable control

covery of the alleged error. The investigating officer over the scope of the inquiry. See subsection (e) of this rule. An in-
vestigating officer may consider any evidence, tven if that evi-

shall not be required to rule on any objection. An ob- dence would not be admissible at trial. However, see subsection

jection shall be noted in the report of investigation if (g)(4) of this rule as to limitations on the ways in which testimony

a party so requests. The investigating officer may re- may be presented.

quire a party to file any objection in writing. Certain rules relating to the form of testimony which may be
considered by the investigating officer appear in subsection (g) of

Discussion this rule.

See also subsection (k) of this rule.
Although the investigating officer is not required to rule on (j) Report of investigation.

objections, the investigating officer may take corrective action in
response to an objection as to matters relating to the conduct of (1) In general. The investigating officer shall
the proceedings when the investigating officer believes such action make a timely written report of the investigation to
is appropriate, the commander who directed the investigation.

If an objection raises a substantial question about a matter
within the authority of the commander who directed the investi- Discussion
gation (for example, whether the investigating officer was prop-
erly appointed) the investigating officer should promptly inform If practicable, the charges and the report of investigation
the commander who directed the investigation, should be forwarded to the general court-martial convening au-

thority within 8 days after an accused is ordered into arrest or

confinement. Article 33.
(3) Access by spectators. Access by spectators to

all or part of the proceeding may be restricted or
foreclosed in the discretion of the commander who (2) Contents. The report of investigation shall in-
directed the investigation or the investigating officer. clude:

(A) A statement of names and organizations or
Discussion addresses of defense counsel and whether defense

Closure may encourage complete testimony by an embar- counsel was present throughout the taking of evi-
rassed or timid witness, dence, or if not present the reason why;

Ordinarily the proceedings of a pretrial investigation should (B) The substance of the testimony taken on
be open to spectators. both sides, including any stipulated testimony;

(C) Any other statements, documents, or mat-
(4) Presence of accused. The further progress of ters considered by the investigating officer, or recit-

the taking of evidence shall not be prevented and the als of the substance or nature of such evidence;
accused shall be considered to have waived the right (D) A statement of any reasonable grounds for
to be present, whenever the accused: belief that the accused was not mentally responsible
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for the offense or was not competent to participate in Discussion
the defense during the investigation; See also R.C.M. 905(b)( 1); 906(b)3)

If the report fails to include reference to objections 'hi.h
Discussion were made under subsection (h)(2) of this rule, failure to object to

See R.C.M. 909 (mental capacity); 916(k) (mental responsi- the report will constitute waiver of such objections in the absence

bility), of good cause for relief from the waiver.
The commander who receives an objection maN direct that

the investigation be reopened or take other action, as appropriate.

(E) A statement whether the essential wit- Even if the accused made a timely objection to failure to pro-
duce a witness, a defense request for a deposition may be neces-

nesses will be available at the time anticipated for sary to preserve the issue for later review.

trial and the reasons why any essential witness may
not then be available;

(F) An explanation of any delays in the investi-
gation; Rule 406. Pretrial advice

(G) The investigating officer's conclusion (a) In general. Before any charge may be referred
whether the charges and specifications are in proper for trial by a general court-martial, it shall be re-
form; ferred to the staff judge advocate of the convening

(H) The investigating officer's conclusion authority for consideration and advice.
whether reasonable grounds exist to believe that the
accused committed the offenses alleged; and Discussion

(I) The recommendations of the investigating
officer, including disposition. A pretrial advice need not be prepared in cases referred to

special or summary courts-martial. A convening authority may.
however, seek the advice of a lawyer before referring charges to

Discussion such a court-martial. When charges have been withdrawn from a

For example, the investigating officer may recommend that general court-martial (see R.C.M. 604) or when a mistrial has

the charges and specifications be amended or that additional been declared in a general court-martial (see R.C.M. 915). supple-

charges be preferred. See R.C.M. 306 and 401 concerning other mentary advice is necessary before the charges may be referred to

possible dispositions. another general court-martial.

See Appendix 5 for a sample of the Investigating Officer's The staff judge advocate may make changes in the charges
Report (DD Form 457). and specifications in accordance with R.C.M. 603ý

(3) Distribution of the report. The investigating (b) Contents. The advice of the staff judge advocate
officer shall cause the report to be delivered to the shall include a written and signed statement which
commander who directed the investigation. That sets forth that person's:
commander shall promptly cause a copy of the re- (1) Conclusion with respect to whether each
port, to be delivered to each accused. specification alleges an offense under the code;

(4) Objections. Any objection to the report shall (2) Conclusion with respect to whether the alle-
be made to the commander who directed the investi- gation of each offense is warranted by the evidence
gation within 5 days of its receipt by the accused. indicated in the report of investigation (if there is
This subsection does not prohibit a convening au- such a report);
thority from referring the charges or taking other ac- (3) Conclusion with respect to whether a court-
tion within the 5-day period. martial would have jurisdiction over the accused
(k) Waiver. The accused may waive an investigation and the offense; and
under this rule. In addition, failure to make a timely (4) Recommendation of the action to be taken by
objection under this rule, including an objection to the convening authority.
the report, shall constitute waiver of the objection.
Relief from the waiver may be granted by the inves- Discussion
tigating officer, the commander who directed the in- The staffjudge advocate is personally responsible for the pre-
vestigation, the convening authority, or the military trial advice and must make an independent and informed ap-

judge, as appropriate, for good cause shown. praisal of the charges and evidence in order to render the advice.
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Another person may prepare the advice. but the staffjudge advo- procedural requirements. See, for example, R.C.M. 303 (prelimi-
cate is. unless disqualified, responsible for it and must sign it per- nary inquiry): R.C.M. 308 (notification to accused of charges).
sonally. Grounds for disqualification in a case include previous
action in that case as investigating officer, military judge, trial
counsel, defense counsel, or member. (3) Forward any charges to a superior corn-

The advice need not set forth the underlying analysis or ra- mander for disposition;
tionale for its conclusions. Ordinarily, the charge sheet, forward-

ing letter and indorsemcnts. and report of investigation are for-
warded with the pretrial advice. In addition, the pretrial advice Discussion
should include when appropriate. a brief summary of the evi- See R.C M. 401 (cX2){A) for guidance concerning forward-
dence; discussion of significant aggravating, extenuating, or miti- ing charges to a suerior.
gating factors: and any previous recommendations, by com-
manders or others who have forwarded the charges, for
disposition of the case. However, there is no legal requirement to (4) Refer charges to a summary court-martial or
include such information and failure to do so is not error.

Whatever matters are included in the advice, whether or not a special court-martial for trial;
they are required, should be accurate. Information which is incor-
rect or so incomplete as to be misleading may result in a determi- Discussion
nation that the advice is defective, necessitating appropriate re-
lief. See R.C.M. 905(b)(1); 906(b)(3).

The standard of proof to be applied in R.C.M. 406(b)(2) is
probable cause. See R.C.M. 601(d)(). Defects in the pretrial ad-
vice are not jurisdictional and are raised by pretrial motion. See (5) Unless otherwise prescribed by the Secretary
R.C.M. 905(bXl) and its Discussion. concerned, direct a pretrial investigation under

R.C.M. 405, after which additional action under this
rule may be taken;

(c) Distribution. A copy of the advice of the staff
judge advocate shall be provided to the defense if Discussion
charges are referred to trial by general court-mar-tial- An investigation should be directed when it appears the

charges are of such a serious nature that trial by general court-
martial may be warranted. See R.C.M. 405. If an investigation of

Rule 407. Action by commander exercising the subject matter already has been conducted. See R.C.M.

general court-martial jurisdiction 405(b).

(a) Disposition. When in receipt of charges, a com-
mander exercising general court-martial jurisdiction (6) Subject to R.C.M. 601(d), refer charges to a
may: general court-martial.

(1) Dismiss any charges;

Discussion
Discussion

See Article 22 and R.C.M. 504(b)(1) concerning who may
See R.C.M. 401(c)(1) concerning dismissal of charges and exercise general court-martial jurisdiction.

the effect of dismissing charges. See R.C.M. 601 concerning referral of charges. See R.C.M.
306 and 401 concerning other dispositions.

(2) Forward charges (or, after dismissing
charges, the matter) to a subordinate commander (b) National security matters. When in receipt of

for disposition; charges the trial of which the commander exercising
general court-martial jurisdiction finds would prob-

Discussion ably be inimical to the prosecution of a war or harm-
ful to national security, that commander, unless oth-

See R.C.M. 401(c)(2)(B) concerning forwarding charges to a erwise prescribed by regulations of the Secretary
subordinate, concerned, shall determine whether trial is war-

A subordinate commander may not be required to take any
specific action or to dispose of charges. See R.C.M. 104. See also ranted and, if so, whether the security considera-
paragraph Id(2) of Part V. When appropriate, charges may be tions involved are paramount to trial. As the com-
sent or returned to a subordinate commander for compliance with mander finds appropriate, the commander may
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dismiss the charges, authorize trial of them, or for- 43(e), the Secretary may take action suspending the statute of lir-

ward them to a superior authority. itations in time of war.

Discussion

In time of war, charges may be forwarded to the Secretary
concerned for disposition under Article 43(e). Under Article
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CHAPTER V. COURT-MARTIAL COMPOSITION AND PERSONNEL;
CONVENING COURTS-MARTIAL

Rule 501. Composition and personnel of ion of the convening authority are best qualified for
courts-martial the duty by reason of their age, education, training,
(a) Composition of courts-martial, experience, length of service, and judicial tempera-

(1) General courts-martial. General courts-mar- ment. Each member shall be on active duty with the
tial shall consist of: armed forces and shall be:

(A) A military judge and not less than five (A) A commissioned officer;
members; or (B) A warrant officer, except when the accused

(B) Except in capital cases, of the military is a commissioned officer; or
judge alone if requested and approved under R.C.M. (C) An enlisted person if the accused is an en-
903. listed person and has made a timely request under

(2) Special courts-martial. Special courts-martial R.C.M. 503(a)(2).
shall consist of:

(A) Not less than three members; Discussion
(B) A military judge and not less than threemembers; or Retired members of any Regular component and members

of Reserve components of the armed forces are eligible to serve as
(C) A military judge alone if a military judge is members if they are on active duty.

detailed and if requested and approved under Membersof the National Oceanic and Atmospheric Admin-
R.C.M. 903. istration and of the Public Health Service are eligible to serve as

members when assigned to and serving with an armed force. The
Discussion Public Health Sers-ice includes both commissioned and warrant

officers. The National Oceanic and Atmospheric Administration

See R.C.M. 1301(a) concerning composition of summary includes only commissioned officers.
courts-martial.

(2) Duties. The members of a court-martial shall
(b) Counsel in general and special courts-martial. determine whether the accused is proved guilty and,
Military trial and defense counsel shall be detailed to if necessary, adjudge a proper sentence, based on the
general and special courts-martial. Assistant trial evidence and in accordance with the instructions of
and associate or assistant defense counsel may be de- the military judge. Each member has an equal voice
tailed. and vote with other members in deliberating upon
(c) Other personnel. Other personnel, such as re- and deciding all matters submitted to them, except
porters, interpreters, bailiffs, clerks, escorts, and as otherwise specifically provided in these rules. No
orderlies, may be detailed or employed as appropri- member may use rank or position to influence an-
ate but need not be detailed by the convening au- other member. No member of a court-martial may
thority personally. have access to or use in any open or closed session

this Manual, reports of decided cases, or any other
Discussion reference material, except the president of a special

The convening authority may direct that a reporter not be court-martial without a military judge may use such
used in special courts-martial. Regulations of the Secretary con- materials in open session.
cerned may also require or restrict the use of reporters in special
courts-martial. Discussion

Members should avoid any conduct or communication with
the military judge, witn,:sses, or other trial personnel during the

Rule 502. Qualifications and duties of trial wi:ich might present an appearance of partiality. Except as

personnel of courts-martial provided in these rules, members should not discuss any part of a

(a) Members. case with anyone until the matter is submitted to them for deter-
mination. Members should not on their own visit or conduct a

(1) Qualifications. The members detailed to a view ofthe scene ofthe crime and should not investigate or gather
court-martial shall be those persons who in the opin- evidence of the offense. Members should not form an opinion on
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an) matter in connection with a case until that matter has been (d) Counsel.
submitted to them for determination. (1) Certified counsel required. Only persons certi-

fied under Article 27(b) as competent to perform du-

(b) President. ties as counsel in courts-martial by the Judge Advo-

(1) Qualifications. The president of a court-mar- cate General of the armed force of which the counsel

tial shall be the detailed member senior in rank then is a member may be detailed as defense counsel or

serving, associate defense counsel in general or special

(2) Duties. The president shall have the same du- courts-martial or as trial counsel in general courts-

ties as the other members and shall also: martial.

(A) Preside over closed sessions of the mem-
bers of the court-martial during their deliberations; Discussion

(B) Speak for the members of the court-martial To be certified by the Judge Advocate General concerned
when announcing the decision of the members or re- under Article 27(b). a person must be a member of the bar of a

questing instructions from the military judge; and Federal court or the highest court of a State. The Judge Advocate
(C) In a special court-martial without a mill- General concerned may establish additional requirements for cer-tification.

tary judge, perform the duties assigned by this Man- When the accused has individual military or civilian defense
ual to the military judge except as otherwise ex- counsel, the detailed counsel is "'associate counsel" unless ex-
pressly provided. cused from the case. See R.C.M. 506(bX3).
(c) Qualifications of military judge. A military judge
shall be a commissioned officer on active duty in the 2 Other mi!ita counsel. An commissioned of-
armed forces who is a member of the bar of a Federal yic er m iltary counsel in specialficer may be detailed as trial counsel in special
court or a member of the bar of the highest court of a courts-martial, or as assistant trial counsel or assis-
State and who is certified to be qualified for duty as a tants-maense ouns in tral ornsel orts-miltar jdgebythe Judge Advocate General of the tant defense counsel in general or special courts-
military judge by the J udge is a membe martial. The Secretary concerned may establish ad-
armed force ofwhich the military judge is a member. r utional qualifications for such counsel.
In addition, the military judge of a general court- (3Qulfctosfidvuamltryndii-
martial shall be designated for such duties by the (3) Qualifications of individual military and civil-
Judge Advocate General or the Judge Advocate ian defense counsel. Individual military or civilian
General's designee, certified to be qualified for duty defense counsel who represents an accused in a
as a military judge of a general court-martial, and as- (A) A ber
signed and directly responsible to the Judge Advo- (A) A member of the bar of a Federal court or
cate General or the Judge Advocate General's desig- u the bar of the highest court of a State; or
nee. The Secretary concerned may prescribe (B) If not a member of such a bar, a lawyer

additional qualifications for military judges in spe- who is authorized by a recognized licensing author-

cial courts-martial. As used in this subsection "mili- ity to practice law and is found by the military judge

tary judge" does not include the president of a spe- to be qualified to represent the accused upon a show-

cial court-martial without a military judge. ing to the satisfaction of the military judge that the
counsel has appropriate training and familiarity

Discussion with the general principles of criminal law which ap-
ply in a court-martial.

See R.C.M. 801 for description of some of the general duties
of the military judge. Discussion

Military judges assigned as general court-martial judges may
perform duties in addition to the primary duty of judge of a gen- In making such a determination-particularly in the case of
eral court-martial only when such duties are assigned or approved civilian defense counsel who are members only of a foreign
by the Judge Advocate General, or a designee, of the service of bar-the military judge also should inquire into:
which the military judge is a member. Similar restrictions on (i) the availability of the counsel at times at which ses-
other duties, which a military judge in special courts-martial may sions of the court-martial have been scheduled;
perform may be prescribed in regulations of the Secretary con- (ii) whether the accused wants the counsel to appear

cerned. with military defense counsel;

(iii) the familiarity of the counsel with spoken English;
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(iv) practical alternatives for discipline of the counsel in quorum to the convening authonty, bring to the at-
he event of misconduct: tention of the convening authorit. an) case in

(v) whether foreign witnesses are expected to testify which trial counsel finds trial inadsisable for lack
with whom the counsel may more readily communicate than ofeidence or other reasons.
might military counsel; and (C) Relations with the accused and dejen- touns•l.

(vi) whether ethnic or other similarity between the ac- Trial counsel must communicate with a repre-
cused and the counsel may facilitate communication and confi- sented accused only through the accused's defense
dence between the accused and civilian defense counsel, counsel. Howeser, see R.C M 602 Trial counsel

may not attempt to induce an accused to plead
guilty or surrender other important rights.

(4) Disqualifications. No person shall act as trial (D) Preparation Jbr trial. Trial counsel should: ensure
counsel or assistant trial counsel or, except when ex- that a suitable room. a reporter (if authorized). and
pressly requested by the accused, as defense counsel necessary equipment and supplies are pros ided for

or associate or assistant defense counsel in any case the court-martial; obtain copies of the charges and
in which that person is or has been: specifications and convening orders for each mem-ber and all personnel of the court-martial; give

(A) The accuser; timely notice to the members, other parties, other
(B) An investigating officer; personnel of the court-martial, and % itnesses for
(C) A military judge; or the prosecution and (if known) defense of the date,

(D) A member. time, place, and uniform of the meetings of the
court-martial: ensure that any person hasing cus-No person who has acted as counsel for a party may tody of the accused is also informed; comply with

serve as counsel for an opposing party in the same applicable discovery rules (see R.C.M. 701); pre-
case. pare to make a prompt. full, and orderly presenta-

tion of the esidence at trial: consider the elements

Discussion of proof of each offense charged, the burden of
proof of guilt and the burdens of proof on motions

In the absence of evidence to the contrary, it is presumed which may be anticipated, and the Military Rules
that a person who, between referral and trial of a case. has been of Evidence: secure for use at trial such legal texts
detailed as counsel for any party to the court-martial to which the as may be available and necessary to sustain the
case has been referred, has acted in that capacity. prosecution's contentions; arrange for the presence

of witnesses and evidence in accordance with
R.C.M. 703; prepare to make an opening statement

(5) Duties of trial and assistant trial counsel. The ofthe prosecution's case (see R.C.M. 913); prepare
trial counsel shall prosecute cases on behalf of the to conduct the examination and cross-examination

United States and shall cause the record of trial of of witnesses; and prepare to make final argument
on the findings and, if necessary, on sentencing (seesuch cases to be prepared. Under the supervision of R.C.M. 919; 1001(g)).

trial counsel an assistant trial counsel may perform (E) Trial. Trial counsel should bring to the attention of

any act or duty which trial counsel may perform the military judge any substantial irregularity in
under law, regulation, or custom of the service, the proceedings. Trial counsel should not allude to

or disclose to the members any evidence not yet ad-

Discussion mitted or reasonably expected to be admitted in ev-
idence or intimate, transmit, or purport to transmit

(A) General duties beJbre trial. Immediately upon re- to the military judge or members the views of the
ceipt of referred charges, trial counsel should cause convening authority or others as to the guilt or in-
a copy of the charges to be served upon accused. nocence of the accused, an appropriate sentence, or
See R.C.M. 602. an, ther matter within the discretion of the court-

Trial counsel should: examine the charge sheet and allied pa- martial.
pers for completeness and correctness; correct (and initial) minor (F) Post-trial duties. Trial counsel must promptly pro-
errors or obvious mistakes in the charges but may not without au- vide written notice of the findings and sentence ad-
thority make any substantial changes (see R.C.M. 603): and as- judged to the convening authority or a designee,
sure that the information about the accused on the charge sheet the accused's immediate commander, and (ifappli-
and any evidence of previous convictions are accurate, cable) the officer in charge of the confinement facil-

(B) Relationship with convening authority. Trial counsel ity (see R.C.M. 1101(a)). and supervise the prepa-
should: report to the convening authority any sub- ration, authentication, and distribution of copies of
stantial irregularity in the convening orders, the record as required by these rules and regula-
charges, or allied papers; report an actual or antici- tions of the Secretary concerned (see R.C.M. 1103;
pated reduction of the number of members below 1104).
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and advise the accused concerning the exercise of those rights. It (2) Disqualifications. In addition to any disquali-
the case is subject to review by the Court of Military Review. de- fications which may be prescribed by the Secretary
fense counsel should explain the powers of that court And advise

the accused ofthe right to be represente ' by counsel before it. See concerned, no person shall act as interpreter re-

R.CM. 1202 and 1203. Defense counsel should also explain the porter, escort, bailiff, clerk, or orderly in any case in
possibility of further review by the Court of Military Appeals and which that person is or has been in the same iase:
the Supreme Court. See R.C.M. 1204 and 1205. Ifthe case may be (A) The accuser;
examined in the office of the Judge Advocate General under Arti-
cle 69(a). defense counsel should explain the nature of such re- (B) A %% less:

view to the accused. See R.C.M. 1201(b)(1). Defense counsel (C) An investigating officer;
must explain the consequences of waiver of appellate review, (D) Counsel for any party; or
when applicable, and, if the accused elects to waive appellate re-
siew, defense counsel will assist in preparing the waiver. See (E) A member of the court-martial or of any
R.C.M. 1110. If the accused waives appellate review, or if it is not earlier court-martial of which the trial is a rehearing
available, defense counsel should explain that the case will be re- or new or other trial.
viewed by a judge advocate and should submit any appropriate

matters for consideration by the judge advocate. See R.C.M. (3) Duties. In addition to such other duties as the
1112. The accused should be advised of the right to apply to the Secretary concerned may prescribe, the fclowing
Judge Advocate General for relief under Article 69(b) w hen such persons may perform the following duties.
review is available. See R.C.M. 1201(b)(3).

(v) Examination of post-trial recomnmendaiion. (A) Interpreters. Interpreters shall interpret for
When the post-trial recommendation is served on defense coun- the court-martial or for an accused who does not

sel, defense counsel should examine it and reply promptly in writ- speak or understand English.
ing. noting any errors or omissions. Failure to note defects in the
recommendation waives them. See R.C.M. 1106(f). Discussion

(F) Associate or assistant defense counsel. Associate or

assistant counsel may act in that capacity only The accused also may retain an unofficial interpreter without
under the supervision and by the general direction expense to the United States.
of the defense counsel. A detailed defense counsel

becomes associate defense counsel when the ac-
cused has individual military or civilian counsel (B) Reporters. Reporters shall record the pro-
and detailed counsel is not excused. Although as- ceedin
sociate counsel acts under the general superv ision gs and testimony and shall transcribe them so
of the defense counsel, associate defense counsel as to comply with the requirements for the record of
may act without such supervision when circum- trial as prescribed in these rules.
stances require. See. for example. R.C.M. 805(c). (C) Others. Other personnel detailed for the as-
Ar. assistant defense counsel may do this only if
such counsel has the qualifications to act as defense sistance of the court-martial shall have such duties

counsel. Responsibility for trial of a case may not as may be imposed by the military judge.
devolve upon an assistant who is not qualified to (4) Payment of reporters, interpreters. The Secre-
serve as defense counsel. An assistant defense tary concerned may prescribe regulations for the
counsel may not act in the absence of the defense
counsel at trial unless the assistant has the qualifi- payment of allowances, expenses, per diem, and

cations required of a defense counsel, See also compensation of reporters and itterpreters.
R.C.M. 805. Unless the contrary appears., all acts
of an assistant or associate defense counsel are pre- Discussion
sumed to have been done under the supervision of
the defense counsel. See R.C.M. 807 regarding oaths for reporters. interpreters.

and escorts.

(e) Interpreters, reporters, escorts, bailiffs, clerks,
and guards. (f) Action upon discovery of disqualification or lack

(I) Qualifications. The qualifications of interlpret- of qualifications. Any person who discovers that a
ers and reporters may be prescribed by the Secretary person detailed to a court-martial is disqualified or
concerned. Any person who is not disqualified under lacks the qualifications specified by this rule shall
subsection (e)(2) of this rule may serve as escort, bai- cause a report of the matter to be made before the
liff, clerk, or orderly, subject to removal by the mili- cou. [-martial is first in session to the convening au-
tary judge. thority or, if discovered later, to the military judge.
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Rule 503. Detailing members, military judge, (3) Members from another command or armped
and counsel force. A convening authority may detail as members
(a) Members. of general and special court-martial persons under

(1) In general. The convening authority shall de- that convening authorit)'s command or made as ail-
tail qualified persons as members for courts-martial. able by their commander, even if those persons are

members of an armed force different from that of the
Discussion convening authoity or accused.

The following persons are subject to challenge under R.C.M.
l2(f) and should not be detailed as members: any person who is, Discussion

in the same case, an accuser, witness, investigating officer, or Concurrence of zhe proper conmnander icas. hlx oral and need
counsel for any party: any person who, in the case of a new trial, not be shown by the record of trial.
other trial, or rehearing, was a member of any court-martial Members should ordinaril% be of the ,imw armed force as the
which previously heard the case; any person who is junior to the accused When a court-mart!al com psed of member, of differctt

accused, unless this is unavoidable; an enlisted member from the armed forces is selected, at least a najortý ofthe members should
same unit as the accused; any person who is in arrest or confine- be of the same armed force as the accuscd utiless csigenlt 0_l iUnii-

ment. stances make it impractical to do so %4 ithout nmanlfcst injur tw tic

service.

(2) Enlisted members. An enlisted accused may,
before assembly, request orally on the record or in (b) Military judge.
writing that enlisted persons serve as members of the (1) By whom detailed. The military judge shall be
general or special court-martial to which that ac- detailed, in accordance with regulations of the Sec-
cused's case has been or will be referred. If such a re- retary concerned, by a person assigned as a military
quest is made, an enlisted accused may not be tried judge and directly responsible to the Judge Ad%.o-
by a court-martial the membership of which does cate General or the Judge Advocate General's desig-
not include enlisted members in a number compris- nee. The authority to detail military judges may be
ing at least one-third of the total number of members delegated to persons assigned as military judges. If
unless eligible enlisted members cannot be obtained authority to detail military judges has been dele-
because of physical conditions or military exigen- gated to a military judge, that military judge may de-
cies. If the appropriate number of enlisted members tail himself or herself as military judge for a court-
cannot be obtained, the court-martial may be assem- martial.
bled, and the trial may proceed without them, but (2) Record of detail. The order detailing a mili-
the convening authority shall make a detailed writ- tary judge shall be reduced to writing and included
ten explanation why enlisted members could not be in the record of trial or announced orally on the re-
obtained which must be appended to the record of cord at the court-martial. The writing or announce-
trial. ment shall indicate by whom the military judge was

detailed. The Secretary concerned may require that
Discussion the order be reduced to writing.

When such a request is made, the convening authority (3) Military judge from a different armedfJorce.
should: A military judge from one armed force may be de-

(I) Detail an appropriate number of enlisted members tailed to a court-martial convened in a different
to the court-martial and, if appropriate, relieve an appropriate armed force when permitted by the Judge Advocate
number of commissioned or warrant officers previously detailed:

(2) Withdraw the charges from the court-martial to
which they were originally referred and refer them to a court- judge is a member. The Judge Advocate General
martial which includes the proper proportion of enlisted mem- may delegate authority to make military judges
bers; or available for this purpose.

(3) Advise the court-martial before which the charges (c) Counsel.
are then pending to proceed in the absence of enlisted members if
eligible enlisted members cannot be detailed because of physical (1) By whom detailed. Ttial and defense counsel,
conditions or military exigencies. assistant trial and defense counsel, and associate de-

See also R.C.M. 1 103(b)(2)(D)(iii). fense counsel shall be detailed in accordance with
regulations of the Secretary concerned. If authority
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to detail counsel has been delegated to a person, that when isolated or removed from the immediate disci-
person may detail himself or herself as counsel for a plinary control of a superior in such manner as to
court-martial. make its commander the person held by superior

(2) Record of detail. The order detailing a counsel commanders primarily responsible for discipline.
shall be reduced to writing and included in the re- "Separate or detached" is used in a disciplinary
cord of trial or announced orally on the record at the sense and not necessarily in a tactical or physical
court-martial. The writing or announcement shall sense.
indicate by whom the counsel was detailed. The Sec-
retary concerned may require that the order be re- Discussion
duced to writing. The power ofa commander of a separate or detached unit to(3) Counsel from a different armed force. A per- convene courts-martial, like that of any other commander, may

son from one armed force may be detailed to serve as be limited by superior competent authority.

counsel in a court-martial in a different armed force
when permitted by the Judge Advocate General of
the armed force of which the counsel is a member. (B) Determination. If a commander is in doubt
The Judge Advocate General may delegate author- whether the command is separate or detached, the
ity to make persons available for this purpose. matter shall be determined:

(i) In the Army or the Air Force, by the of-
Rule 504. Convening courts-martial ficer exercising general court-martial jurisdiction
(a) In general. A court-martial is created by a con- over the command; or
vening order of the convening authority. (ii) In the Naval Service or Coast Guard, by
(b) Who may convene courts-martial. the flag or general officer in command or the senior

(1) General courts-martial. Unless otherwise lim- officer present who designated the detachment.
ited by superior competent authority, general (3) Summary courts-martial. See R.C.M.
courts-martial may be convened by persons occupy- 1302(a).
ing positions designated in Article 22(a) and by any
commander designated by the Secretary concerned Discussion
or empowered by the President.

See the discussion under subsection (b)( 1) of this rule.

Discussion

The authority to convene courts-martial is independent of (4) Delegation prohibited. The power to convene
rank and is retained as long as the convening authority remains a courts-martial may not be delegated.
commander in one of the designated positions. The rule by which
command devolves are found in regulations of the Secretary con- (c) Disqualification.
cerned. (1) Accuser. An accuser may not convene a gen-

eral or special court-martial for the trial of the per-

(2) Special courts-martial. Unless otherwise lim- son accused.

ited by superior competent authority, special courts- Discussion
martial may be convened by persons occupying posi-
tions designated in Article 23(a) and by com- See also Article 1(9); 30

7
(al; 601(c). However. see R.C.M.

manders designated by the Secretary concerned. 1302(b) (accuser may convene a summary court-martial).

Discussion (2) Other. A convening authority junior in rank

See the discussion of subsection (b)(l) of this rule. Persons to an accuser may not convene a general or special
authorized to convene general courts-martial may also convene court-martial for the trial of the accused unless that
special courts-martial, convening authority is superior in command to the

accuser. A convening authority junior in command
(A) Definition. For purposes of Articles 23 and to an accuser may not convene a general or special

24. a command or unit is "separate or detached" court-martial for the trial of the accused.
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(3) Action when disqualified. When a commander authority competent to detail such persons. Mem-
who would otherwise convene a general or special bers also may be excused as provided in subsections
court-martial is disqualified in a case, the charges (c)(l)(B)(ii) and (c)(2)(A) of this rule.
shall be forwarded to a superior competent author-
ity for disposition. That authority may personally Discussion
dispose of the charges or forward the charges to an- Changes of the members of the court-martial should be kept
other convening authority who is superior in rank lo to a minimum. If extensive changes are necessary and no session
the accuser, or, if in the same chain of comimand, of the court-martial has begun, it may be appropriate to withdraw

who is superior in command to the accuser. the charges from one court-martial and refer them to another. See
R.C.M. 604.

Discussion

See also R.C.M. 401(c). (b) Procedure. When new persons are added as
members or counsel or when substitutions are made
as to any members or counsel or the military judge,

(d) Convening orders, such persons shall be detailed in accordance with
(i) General and special courts-martial. A conven- R.C.M. 503. An order changing the members of the

ing order for a general or special court-martial shall court-martial, except one which excuses members
designate the type of court-martial and detail the without replacement, shall be reduced to writing
members and may designate where the court-martial before authentication of the record of trial.
will meet. If the convening authority has been desig-
nated by the Secretary concerned, the convening or- Discussion
der shall so state.

When members or counsel have been excused and the ex-

Discussion cusal is not reduced to writing, the excusal should be announced
on the record. A member who has been temporarily excused need

See Appendix 6 for a suggested format for a convening order. not be formally reappointed to the court-martial.

(2) Summary courts-martial. A convening order (c) Changes of members.
for a summary court-martial shall designate that it is (1) Before assembly.
a summary court-martial and detail the summary (A) By convening authority. Before the court-
court-martial, and may designate where the court- martial is assembled, the convening authority may
martial will rreet. If the convening authority has change the members of the court-martial without
been designated by the Secretary concerned, the showing cause.
convening order shall so state. (B) By convening authority's delegate.

(i) Delegation. The convening authority may
Discussion delegate, under regulations of the Secretary con-

See also RC.CM. 1302(c). cerned, authority to excuse individual members to
the staff judge advocate or legal officer or other prin-
cipal assistant to the convening authority.

(3) Additional matters. Additional matters to be (ii) Limitations. Before the court-martial is
included in convening orders may be prescribed by assembled, the convening authority's delegate may
the Secretary concerned, excuse members without cause shown; however, no
(e) Place. The convening authority shall ensure that more than one-third of the total number of members
an appropriate location and facilities for courts-mar- detailed by the convening authority may be excused
tial are provided. by the convening authority's delegate in any one

court-martial. After assembly the convening author-
Rule 505. Changes of members, military ity's delegate may not excuse members.
judge, and counsel (2) After assembly.
(a) In general. Subject to this rule, the members, (A) Excusal. After assembly no member may
military judge, and counsel may be changed by an be excused, except:
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(i) By the convening authority for good 902 or for good cause shown, the previously detailed
cause shown on the record; military judge is unable to proceed.

(ii) By the military judge for good cause (f) Good cause. For purposes of this rule, "good

shown on the record; or cause" includes physical disability, military exi-

(iii) As a result of challenge under R.C.M. gency, and other extraordinary circumstances which

912. render the member, counsel, or military judge una-
(B) New members. New members may be de- ble to proceed with the court-martial within a rea-

tailed after assembly only when, as a result of ex- sonablc time. "Good cause" does not include tempo-

cusals under subsection (c)(2)(A) of this rule, the rary inconveniences which are incident to normal

number of members of the court-martial is reduced conditions of military life.

below a quorum, or the number of enlisted members,
when the accused has made a timely written request Rule 506. Accused's rights to counsel

for enlisted members, is reduced below one-third the (a) In general. The accused has the right to be repre-

total membership. sented before a general or special court-martial by

(d) Changes of detailed counsel. civilian counsel if provided at no expense to the

(1) Trial counsel. An authority competent to de- Government, and either by the military counsel de-

tail trial counsel may change the trial counsel and tailed under Article 27 or military counsel of the ac-

any assistant trial counsel at any time without show- cused's own selection, if reasonably available. The
ing cause. accused is not entitled to be represented by more

(2) Defense counsel. than one military counsel.

(A) Before formation of attorney-client rela-
tionship. Before an attorney-client relationship has
been formed between the accused and detailed de- See R.C.M. 502(d)(3) as to qualification% of civilian counsel

fense counsel or associate or assistant defense coun- or individual military counsel.

sel, an authority competent to detail defense counsel
may excuse or change such counsel without showing (b) Individual military counsel.
cause. (1) Reasonably available. Subject to this subsec-

(B) After formation of attorney-client relation- tion, the Secretary concerned shall define "reasona-
ship. After an attorney-client relationship has been bly available." While so assigned, the following per-

formed between the accused and detailed defense sons are not reasonably available to serve as
counsel or associate or assistant defense counsel, an individual military counsel because of the nature of
authority competent to detail such counsel may ex- their duties or positions:
cuse or change such counsel only: (A) A general of flag officerm

(i) Under R.C.M. 506(b)(3); (B) A trial or appellate military judge:
(ii) Upon request of the accused or applica- (C) A trial counsel;

tion for withdrawal by such counsel under R.C.M. (D) An appellate defense or government coun-
506(c); or sel;

(iii) For other good cause shown on the re- (E) A principal legal advisor to a command,
cord. organization, or agency and, when such command,

(e) Change of military judge. organization, or agency has general court-martial

(1) Before assembly. Before the court-martial is jurisdiction, the principal assistant of such an advi-
assembled, the military judge may be changed by an sor;
authority competent to detail the military judge, (F) An instructor or student at a service school
without cause shown on the record. or academy:

(2) After assembly. After the court-martial is as- (G) A student at a college or university;
sembled, the military judge may be changed by an (H) A member of the staff of the Judge Advo-
authority competent to detail the military judge only cate General of the Army, Navy, or Air Force, the
when, as a result of disqualification under R.C.M. Chief Counsel of the Coast Guard, or the Director,
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Judge Advocate Division, Headquarters, Marine administrative review may be made which requires
Corps. action at the departmental or higher level.

The Secretary concerned may determine other (3) Excusal of detailed counsel. If the accused is
persons to be not reasonably available because of the represented by individual military counsel, detailed
nature or responsibilities of their assignments, geo- defense counsel shall normally be excused. The au-
graphic considerations, exigent circumstances, or thority who detailed the defense counsel, as a matter
military necessity. A person who is a member of an of discretion, may approve a request from the ac-
armed force diffierent from that of which the accused cused that detailed defense counsel shall act as asso-
is a member shall be reasonably available to serve as ciate counsel. The action of the authority who de-
individual military counsel for such accused to the tailed the counsel is subject to review only for abuse
same extent as that person is available to serve as in- of discretion.
dividual military counsel for an accused in the same
armed force as the person requested. The Secretary Discussion
concerned may prescribe circumstances under
which exceptions may be made to the prohibitions in A request under subsection (b)(3) should be considered in

this subsection when merited by the existence of an light of the general statutory policy that the accused is not enti-
tled to be represented by more than one military counsel. Among

attorney-client relationship regarding matters relat- the factors that may be considered in the exercise of discretion are

ing to a charge in question. However, if the attorney- the seriousness of the case, retention of civilian defense counsel,
client relationship arose solely because the counsel complexity of legal or factual issues, and the detail of additional

represented the accused on review under Article 70, trial counsel.
this exception shall not apply. See R.C.M. 905(b)(6) and 960(b)(2) as to motions concern-

(2) Procedure. Subject to this subsection, the Sec- ing denial of a request for individ",' :'s-ary counsel or retention(2) of detailed counsel as associate

retary concerned shall prescribe procedures for de-

termining whether a requested person is "reasonably
available" to act as individual military counsel. Re- (c) Excusal or withdrawal. E;. .pt othr.rwise pro-
quests for an individual military counsel shall be vided in R.C.M. 505(d)(2) and subsection (b)(3) of
made by the accused or the detailed defense counsel this rule, defense counsel may be excused only with
through the trial counsel to the convening authority. the express consent of the accused, or by the military
If the requested person is among those not reasona- judge upon application for withdrawal by the de-
bly available under subsection (b)(l) of this rule or fense counsel for good cause shown.
under regulations of the Secretary concerned, the (d) Waiver. The accused may expressly waive the
convening authority shall deny the request and no- right to be represented by counsel and may thereaf-
tify the accused, unless the accused asserts that there r t b e r ep entedpbyscounsel andhmayiter
is an existing attorney-client relationship regarding shall be accepted by the military judge only if the
a charge in question or that the person requested will military judge onlytif th
not, at the time of the trial or investigation for which military judge finds that the accused is competent to
requested be among those so listed as not reasonably undetan the disavantage of sl-erstatin
available, the convening authority shall forward the anththewirisvltrynduesadngrequestlto the commander or head of the organiza- The military judge may require that a defense coun-request tovthe ommag e r o hich the r ganiza- sel remain present even if the accused waives counsel
tion, activity, or agency to which the requested per- ancodtsheefseprnly.Teigtf
son is assigned. That authority shall make an admin- and conducts the defense personally. The right of
istrative determination whether the requested the accused to conduct the defense personally may
person is reasonably available in accordance with be revoked if the accused is disruptive or fails to fol-

the procedure prescribed by the Secretary con- low basic rules of decorum and procedure.
cerned. This determination is a matter within the (e) Nonlawyer present. Subject to the discretion of
sole discretion of that authority. An adverse deter- the military judge, the accused may have present
mination may be reviewed upon request of the ac- and seated at the counsel table for purpose of consul-
cused through that authority to the next higher com- tation persons not qualified to serve as counsel under
mander or level of supervision, but no R.C.M. 502.
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Discussion

See also Mil.R.Evid. 615 if the person is a potential witness
in the case.

11-53



CHAPTER VI. REFERRAL, SERVICE, AMENDMENT, AND WITHDRAWAL OF
CHARGES

Rule 601. Referral (1) Basis Jbr referral. If the convening authority
(a) In general. Referral is the order of a convening finds or is advised by a judge advocate that there are
authority that charges against an accused will be reasonable grounds to believe that an offense triable
tried by a specified court-martial. by a court-martial has been committed and that the

accused committed it. and that the specification al-
Discussion leges an offense, the convening authority may refer

it. The finding may be based on hearsay in whole or
Referral of charges requires three elements: a convening au-

thority who is authorized to convene the court-martial and is not in part. The convening authority or judge advocate
disqualified (see R.C.M. 601(b) and (0)l: preferred charges which may consider information from any source and shall
have been received by the convening authority for disposition (.see not be limited to the information reviewed by any
R.C.M. 307 as to preferral ofcharges and Chapter IV as to dispo- previous authority, but a case may not be referred to
sition); and a court-martial convened by that convening authority
or a predecessor (see R.C.M. 504). a general court-martial except in compliance with

If trial would be warranted but would be detrimental to the subsection (d)(2) of this rule. The convening author-
prosecution of a war or inimical to national security, see R.C.M. ity or judge advocate shall not be required before
401(d) and 407(b). charges are referred to resolve legal issues, including

objections to evidence, which may arise at trial.

(b) Who may refer. Any convening authority may
refer charges to a court-martial convened by that Discussion
convening authority or a predecessor, unless the For a discussion of selection among alternatise disposttionts.

power to do so has been withheld by superior com- see R.C.M. 306. The consening authority is not obliged to refer all

petent authority, charges which the evidence might 'upport. The convening au-
thority should consider the options and consider.tions under

Discussion R.C.M. 306 in exercising the discretion to refer.

See R.C.M. 306(a). 403,404. 407. and 504.
The convening authority may be of any command. including (2) General courts-martial. The convening au-

a command different from that of the accused, but as a practical thority may .aot refer a specification under a charge
matter the accused must be subject to the orders of the convening to a general court-martial unless-
authority or otherwise under the convening authority's control to

assure the appearance of the accused at trial. The convening au- (A) There has been substantial compliance
thority's power over the accused may be based upon agreements with the pretrial investigation requirements of
between the commanders concerned. R.C.M. 405; and

(13) The convening authority has received the

(c) Disqualification. An accuser may not refer advice of the staff judge advocate required under

charges to a general or special court-martial. R.C.M. 406. These requirements may be waived by
the accused.

Discussion
Discussion

Convening authorities are not disqualified from referring
charges by prior participation in the same case except when they See R.C.M. 201(f)(2)(C) concerning limitations on referral
have acted as accuser. For a definition of "accuser." see Article of capital offenses to special courts-martial. See R.C.M. 103(3) for
1(9). A convening authority who is disqualified may forward the the definition of a capital offense.
charges and allied papers for disposition by competent authority See R C.M. 13

0
1(c) concerning limitations on the referral of

superior in rank or command. See R.C.M. 401(c) concerning ac- certain cases to summary courts-martial.
tions which the superior may take.

See R.C.M. 1302 for rules relating to convening summary

courts-martial. (e) How charges shall be referred.

(1) Order, instructions. Referral shall be by the
(d) When charges may be referred. personal order of the convening authority. The con-
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R.C.M. 602

vening authority may include proper instructions in Discussion
the order.

Ordmarily all kno nii charges should be referred to a single

Discussion court-martial.

Referral is ordinarily evidenced by an indorsement on the
charge sheet. Although the indorsement should be completed on (3) Joinder of accused. Allegations against two or
all copies of the charge sheet, only the original must be signed.
The signature may be that ofa person acting by the order or direc- more accused may be referred for joint trial if the ac-
tion of the convening authority. In such a case the signature ele- cused are alleged to have participated in the same
ment must reflect the signer's authority, act or transaction or in the same series of acts or

If, for any reason, charges are referred to a court-martial dif- transactions constituting an offense or offenses. Such
ferent from that to which they were originally referred, the new accused may be charged in one or more specifica-
referral is ordinarily made by a new indorsement attached to the
original charge sheet. The previous indorsement should be lined tions together or separately, and every acctsed need
out and initialed by the person signing the new referral. The origi- not be charged in each specification. Related allega-
nal indorsement should not be obliterated. See also R.C.M. 604. tions against two or more accused which may be

If the only officer present in a command refers the charges to proved by substantially the same evidence may be
a summary court-martial and serves as the summary court-mar-
tial under R.C.M. 1302, the indorsement should be completed referred to a common trial.
with the additional comments, "only officer present in the com-
maod." Discussion

The convening authority may instruct that the charges
against the accused be tried with certain other charges against the A joint offense is one committed by two t.r more persons act-
accused. See subsection (2) below. ing together with a common intent Joint offenses may be referred

The convening authority may instruct that charges against for joint trial, along with all related offenses against each of the
one acL used be referred for joint or common trial with another ac- accused. A common trial may be used when the evidence of ese -
cused. See subsection (3) below. eral offenses committed b) several accused separatel. is essen-

Capital offenses may be referred as noncapital if the death tiallv the same, even though the offenses were not jointly commit-
penalty is not mandatory. When a convening authority has dis-
cretion to refer a capital case as noncapital. the convening author- ted. See R.C. 307(c)(5) Discussion. Cons ning authorities

ity should be guided by the criteria for adjudging capital punish- should consider that joint and common trials may he complicated

ment found at R.( M. 1004. by procedural and evidentiary rules.

The convening authority may acknowledge by an instruction
that no bad-conduct discharge may be adjudged when the prereq-
uisites for a bad-conduct discharge under Article 19 will not be (f) Superior convening authorities. Except as other-
met. See R.C.M. 201(f)(2)(B)(ii). For example, this instruction wise provided in tia-sc rules, a superior competent
may be given when a court reporter is not detailed.

Any special instructions must be stated in the referral in- authority may cause charges, whether or not re-
dorsement. ferred, to be transmitted to the authority for further

When the charges have been referred to a court-martial, the consideration, including, if appropriate, referral.
indorsed charge sheet and allied papers should be promptly trans-
mitted to the trial counsel.

Rule 602. Service of charges

(2) Joinder of offenses. In the discretion of the The trial counsel detailed to the court-martial to

convening authority, two or more offenses charged which charges have been referred for trial shall

against an accused may be referred to the same cause to be served upon each accused a copy of the
court-martial for trial, whether serious or minor of- charge sheet. In time of peace, no person may, over
fenses or both, regardless whether related. Addi- objection, be brought to trial-including an Article
tional charges may be joined with other charges for 39(a) session-before a general court-martial within
a single trial at any time before arraignment if all a period of five days after service of charges. or
necessary procedural requirements concerning the before a special court-martial within a period of
additional charges have been complied with. After three days after service of charges. In computing
arraignment of the accused upon charges, no addi- these periods, the date of service of charge, and the
tional charges may be referred to the same trial with- date of trial are excluded; holidays and Sundays are
out consent of the accused. included.
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Discussion (c) Minor changes after arraignment. After arraign-

Trial counsel should comply wsith this rule immediately ment the military judge may. upon motion. permit
upon receipt of the charges. Whenever after service the charges minor changes in the charges and specifications at

are amended or changed the trial counsel must give notice of the any time before findings are announced if no sub-
changes to the defense counsel. Whenever such amendments or stantial right of the accused is prejudiced.
changes add a new party, a new offense, or substantially new alle- (d) Major changes. Changes or amendments to
gations, the charge sheet so amended or changed must he served
anew. See also R.C.M. 603. charges or specifications other than minor changes

Service may be made only upon the accused; substitute ser- may not be made over the objection of the accused

vice upon defensc counsel is insufficient. The trial counsel should unless the charge or specification affected is pre-
promptly inform the defense counsel when charges have been ferred anew.
served.

If the accused has questions when served with charges, the
accused should be told to discuss the matter with defense counsel. Discussion

If there has been a major change or amendment over the ac-
cused's objection to a charge already referred, a new referral is
necessary. Similarly, in the case of a general court-martial, a ness

Rule 603. Changes to charges and investigation under R.C.M. 405 will be necessary if the charge as
specifications amended or changed was not covered in the prior in estigation. If

(a) Minor changes defined. Minor changes in the substance of the charge or specification as amended or

charges and specifications are any except those changed has not been referred or, in the case of a general court-
martial, investigated, a nev% referral and. if appropriate. investiga-which add a party, offenses, or substantial matter tion are necessary. When charges are re-referred, they must he

not fairly included in those previously preferred, or served anew under R.C.M. 602.
which are likely to mislead the accused as to the of-

fenses charged.

Discussion Rule 604. Withdrawal of charges
(a) Withdrawal. The convening authority or a supe-

Minor changes include those necessary to correct inartfilly rior competent authority may for any reason cause

drafted or redundant specifications; to correct a misnaming of the

accused; to allege the proper article: or to correct other slight er- any charges or specifications to be withdrawn from a
rors. Minor charges also include those which reduce the serious- court-martial at any time before findings are an-
ness of an offense, as when the value of an allegedly stolen item in nounced.
a larceny specification is reduced, or when a desertion specifica-
tion is amended to allege only unauthorized absence. Discussion

Charges which are withdrawn from a court-martial should
(b) Minor changes before arraignment. Any person be dismissed (see R.C.M. 401(c)(I)) unless it is intended to refer

forwarding, acting upon, or prosecuting charges on them anew promptly or to forward them to another authoritN for

behalf of the United States except an investigating disposition.

officer appointed under R.C.M. 405 may make mi- Charges should not be withdrawn from a court-martial arbi-
trarily or unfairly to an accused. See also subsection (bi of thisnor changes to charges or specifications before ar- rule.

raignment. Some or all charges and specifications may be withdrawn. In

a joint or common trial the withdrawal may be limited to charges

Discussion against one or some of the accused.
Charges which have been properly referred to a court-mar-

Chargcs forwarded or referred for trial should be free from tial may be withdrawn only by the direction of the convening au-
defects of form and substance, Minor errors may be corrected and thority or a superior competent authority in the exercise of that
the charge may be redrafted without being sworn anew by the ac- officer's independent judgment. When directed to do so by the
cuser. Other changes should be signed and sworn to be an ac- convening authority or a superior competent authority, trial
cuser. All changes in the charges should be initialed by the person counsel may withdraw charges or specifications by lining out the
who makes them. A trial counsel acting under this provision ordi- affected charges or specifications, renumbering remaining charges
narily should consult with the convening authority before making or specifications as necessary, and initialing the changes. Charges
any changes which, even though minor, change the nature or seri- and specifications withdrawn before commencement of trial will
ousness of the offense. not be brought to the attention of the members. When charges or

specifications are withdrawn after they have come to the attention
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of the members, the militars judge must instruct them that the Improper reasons for tithdraw, al include an iit.i; to intoi -
withdrawn charges or specifications may not be considered for fere with the free exercise b. the accused oft constitutionai ,)r
any reason. codal rights, or with the impariality of a court-martial A with-

drawal is improper if it was not directed pcirsonallN and indepen-
dently by the contening authority or by a superior conipetent au-

(b) Referral of withdrawn charges. Charges which thority.

have been withdrawn from a court-martial may be Whether the reason for a withdrawal is proper, for purposes

referred to another court-martial unless the with- of the propriety of a later referral, depends in part tn the stage ii

drawal was for an improper reason. Charges with- the proceedings at which the withdrawal takes placc. Before at-
drawn after the introduction of evidence on the gen- raignment, there are many reasons for a withdrawal which will

not preclude another referral. These include receipt of additional

eral issue of guilt may be referred to another court- charges, absence of the accused, reconsideration by the conening

martial only if the withdrawal was necessitated by authority or by a superior competent authority of the seriousness

urgent and unforeseen military necessity. of the offenses. questions concerning the mental capacitt of the
accused, and routine duty rotation of the personnel constitutitg

Discussion the court-martial. Charge, withdrawn after arraignment maý he
referred to another court-martial under some circumstani:es. For

See also R.C.M. 915 (Mistrial). example. it is permissible to refer charges which were withdrawn
When charges which have been withdrawn from a court- pursuant to a pretrial agreement if the accused fails to fulfill the

martial are referred to another court-martial, the reasons for the terms of the agreement. See R.C.M. 705. Charges withdrawn af-
withdrawal and later referral should be included in the record of ter some evidence on the general issue ofguilth is introduced ma,
the later court-martial, if the later referral is more onerous to the be re-referred only under the narrow, circumstances described in
accused. Therefore. if further prosecution is contemplated at the the rule.
time of the withdrawal, the reasons for the withdrawal should be
included in or attached to the record of the earlier proceeding.
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CHAPTER VII. PRETRIAL MATTERS

Rule 701. Discovery names and addresses of the witnesses the trial coun-

(a) Disclosure by the trial counsel. Except as other- sel intends to call:

wise provided in subsections (f) and (g)(2) of this (A) In the prosecution case-in-chief; and

rule, the trial counsel shall provide the following in- (B) To rebut a defense of alibi, innocent inges-

formation or matters to the defense- tion, or lack of mental responsibility, when trial
counsel has received timely notice under subsection(1) Papers accompanying charges: convening or-

ders; statements. As soon as practicable after service (b)(1) or (2) of this rule.

of charges under R.C.M. 602, the trial counsel shall
provide the defense with copies of, or, if extraordi- Discussion
nary circumstances make it impracticable to provide Such notice should be in writing except when impracticable.

copies, permit the defense to inspect:

(A) Any paper which accompanied the (4) Prior convictions of accused offered on the
charges when they were referred to the court-mar- merits. Before arraignment the trial counsel shall no-
tial, including papers sent with charges upon a re- tify the defense of any records of prior civilian or
hearing or new trial; court-martial convictions of the accused of which

(B) The convening order and any amending or- the trial counsel is aware and which the trial counsel
ders; and may offer on the merits for any purpose, including

(C) Any sworn or signed statement relating to impeachment, and shall permit the defense to in-
an offense charged in the case which is in the posses- spect such records when they are in the trial coun-
sion of the trial counsel. sel's possession.

(2) Documents. tangible objects, reports. After (5) Information to be offered at .entencing. Upon
service of charges, upon request of the defense, the request of the defense the trial counsel shall:
Government shall permit the defense to inspect: (A) Permit the defense to inspect such written

(A) Any books, papers, documents, photo- material as will be presented by the prosecution at
graphs, tangible objects, buildings, or places, or cop- the presentencing proceedings; and
ies of portions thereof, which are within the posses- (B) Notify the defense of the names and ad-
sion, custody, or control of military authorities, and dresses of the witnesses the trial counsel intends to
which are material to the preparation of the defense call at the presentencing proceedings under R.C.M.
or are intended for use by the trial counsel as evi- 1001(b).
dence in the prosecution case-in-chief at trial, or (6) Evidence favo,'able to the defense. The trial
were obtained from or belong to the accused, and counsel shall, as soon as practicable, disclose to the

(B) Any results or reports of physical or defense the existence of evidence known to the trial

mental examinations, and of scientific tests or exper- counsel which reasonably tends to:

iments. or copies thereof, which are within the pos- (A) Negate the guilt of the accused of an of-

session, custody, or control of military authorities, fense charged;

the existence of which is known to the trial counsel, (B) Reduce the degree of guilt of the accused of

and which are material to the preparation of the de- an offense chargd: or

fense or are intended for use by the trial counsel as (C) Reduce the punishment.

evidence in the prosecution case-in-chief at trial.
Discussion

Discussion In addition to the matters required to be disclosed under sub-

For specific rules concerning certain mental examinations of section (a) of this rule, the Government is required to notify the
defense of or provide to the defense certain information under
other rules. MiI.R.Evid. 506 covers the disclosure of unclassified

information which is under the control of the Government.

Mil.R.Evid. 505 covers disclosure of classified information.
(3) Witnesses. Before the beginning of trial on the Other R.C.M. and MiI.R.Evid. concern disclosure of other

merits the trial counsel shall notify the defense of the specific matters. See R.C.M. 308 (identification of accuser). 405
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(report of Article 12 investigation). 706(c)(3)(B) (mental exami- on the merits of its intent to offer the defense of alibi.
nation of accused), 914 (production of certain statements), and innocent ingestion. or lack of mental responsibility.
1004(b)(1) (aggravating circumstances in capital cases or its intent to introduce expert teslimo as It) the
MiI.R.Evid. 301(c)(2) (notice of immunity or leniency to wit-
nesses), 302 (mental examination of accused). 304(d)(I) (state- accused's mental condition. Such notice bN the de-

mients by accused). 311(d)(1) (evidence seized front accused). fense shall disclose, in the caae of an alibi defense.
321(c)(1) (evidence based on lineups). 507 (identity of infor- the place or places at which the defense claims the
mants), 612 (memoranda used to refresh recollection), and 613(a) accused to have been at the time of the alleged of-
(prior inconsistent statements). fense, and. in the case of an innocent ingestion de-

Requirements for notice of intent to use certain evidence are
found in: MilREvid. 201A(b) (judicial notice of foreign law). fense, the place or places where, and the circum-
301(c)(2) (immunized witnesses), 304(d)(2) (notice of intent to stances under which the defense claims the accused
use undisclosed confessions). 304(t) (testimony of accused for innocently ingested the substance in question, and
limited purpose on confession), 31 l(d)(2)(B) (notice of intent to the names and addresses of the w itncsses upon
use undisclosed evidence seized), 3110) (testimony of accused for whom the accused intends to rely to establish atN
limited purpose on seizures), 321(c)(2)(B) (notice of intent to use
undisclosed line-up evidence). 32 1(e) (testimony of accused for such defenses.
limited purpose of line-ups). 412(c)( 1) and (2) (intent of defense to
use evidence of sexual misconduct by a victim): 505(h) (intent to Discussion
disclose classified information). 506(h) (intent to disclose prisi-

lege government information), and 609(b) (intent to impeach Such notice should be int writing except %% hen inipracticahle

with coiviction over 10 years old), See R.C.M. 916(k) concerning the defense ot lack it niental re-
sponsibility. See RC.M. 706 concerning inquiries into the mental
responsibilitN of tie accused. Set Mi).R Es id. 302 concerning

(b) Disclosure by the defense. Except as otherwise statements by the accused during such inquiries If the deten,e

provided in subsections (f) and (g)(2) of this rule, the needs more detail as to the time, date, or rlice 4f th,- ofens, to
comply with this rule. it should request a hill of particulars See

defense shall provide the following information to R.C.M. °,06(b)(6).
the trial counsel--

(1) Names of witnesses and statements.
(A) Before the beginning of trial on the merits, (3) Documents and tangible objects. If the defense

the defense shall notify the trial counsel of the names requests disclosure under subsection (a)(2)(A) of

and addresses of all witnesses, other than the ac- this rule, upon compliance with such request by the

cused, whom the defense intends to call during the Government, the defense, on request of the trial

defense case in chief, and provide all sworn or signed counsel, shall permit the trial counsel to inspect

statements known by the defense to have been made books, papers, documents, photographs, tangible

by such witnesses in connection with the case. objects, or copies or portions thereof, which are

(B) Upon request of the trial counsel, the de- within the possession. custody, or control of the de-

fense shall also fense and which the defense intends to introduce as

(i) Provide the trial counsel with the names evidence in the defense case-in-chief at trial.

and addresses of any witnesses whom the defense in- (4) Reports oJ examination and tests. If the de-

tends to call at the presentencing proceedings under fense requests disclosure under subsection (a)(2)(B)

R.C.M. 1001(c); and of this rule, upon compliance with such request by

(ii) Permit the trial counsel to inspect any the Government, the defense, on request of trial

written material that will be presented by the de- counsel, shall (except as provided in R.C.M. 706 and

fense at the presentencing proceeding. Mil.R.Evid. 302) permit the trial counsel to inspect
any results or reports of physical or mental examina-

Discussion tions and of scientific tests or experiments made in
connection with the particular case. or copies

Such notice shall be in writing except when impracticable. thereof, which are within the possession, custody, or
See R.C.M. 701(0 for statements that would not be subject to dis- control of the defense which the defense intends to
closure,.oto ftedfnewihtedfneitnst

introduce as evidence in the defense case-in-chief at
trial or which were prepared by a witness whom the

(2) Notice of certain defenses. The defense shall defense intends to call at trial when the results or re-
notify the trial counsel before the beginning of trial ports relate to that witness' testimony.
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(5) Inadmissibility of withdrawn defense. If an in- itary Rules of Evidence. Nothing in this rule shall
tention to rely upon a defense under subsection require the disclosure or production of notes, memo-
(b)(2) of this rule is withdrawn, evidence of such in- randa, or similar working papers prepared by coun-
tention and disclosures by the accused or defense sel and counsel's assistants and representatives.
counsel made in connection with such intention is (g) Regulation of'discovery.
not, in any court-martial, admissible against the ac- (1) Time, place, and manner. The military judge
cused who gave notice of the intention. may, consiltent with this rule, specify the time,

place, and manner of making discovery and may
Discussion prescribe such terms and conditions as are just.

In addition to the matters covered in subsection (b) of this (2) Protective and modifying ordrs. Upon a suffi-

rule, defense counsel is required to give notice or disclose evi- cient showing the military judge may at any time or-
dence under certain Military Rules of Evidence: Mil.R.Evid. der that the discovery or inspection be denied, re-
201A(b) (judicial notice of foreign law), 304(1) (testimony by the stricted, or deferred, or make such other order as is
accused for a limited purpose in relation to a confession), 31 l(b) appropriate. Upon motion by a party, the military
(same, search), 32 1(e) (same, lineup), 412(cX1) and (2) (intent to judge may permit the party to make such showing,
offer evidence of sexual misconduct by a victim). 505(h) (intent to
disclose classified information), 506(h) (intent to disclose privi- in whole or in part, in writing to be inspected only by

leged government information), 609(b) (intent to impeach a wit- the military judge. If the military judge grants relief
ness with a conviction older than 10 years), 612(2) (writing used after such an ex parte showing, the entire text of the
to refresh recollection), and 613(a) (prior inconsistent state- party's statement shall be sealed and attached to the
ments). record of trial as an appellate exhibit. Such material

may be examined by reviewing authorities in closed

(c) Failure to call witness. The fact that a witness' proceedings for the purpose of reviewing the deter-
name is on a list of expected or intended witnesses mination of the military judge.
provided to an opposing party, whether required by (3) Failure to comply. If at any time during the

this rule or not, shall not be ground for comment court-martial it is brought to the attention of the
upon a failure to call the witness. military judge that a party has failed to comply with
(d) Continuing duty to disclose. If, before or during this rule, the military judge may take one or more of
the court-marti'- a party discovers additional evi- the following actions:
dence or material previously requested or required (A) Order the party to permit discovery;
to be produced, which is subject to discovery or in- (B) Grant a continuance;
spection under this rule, that party shall promptly (C) Prohibit the party from introducing evi-
notify the other party or the military judge of the ex- dence, calling a witness, or raising a defense not dis-
istence of the additional evidence or material, closed; and
(e) Access to witnesses and evidence. Each party (D) Enter such other order as is just under the
shall have adequate opportunity to prepare its case circumstances. This rule shall not limit the right of
and equal opportunity to interview witnesses and in- the accused to testify in the accused's behalf.
spect evidence. No party may unreasonably impede
the access of another party to a witness or evidence. Discussion

Factors to be considered in determining whether to grant an
Discussion exception to exclusion under subsection (3XC) include: the extent

e their of disadvantage that resulted from a failure to disclose; the reasonConvening authorities, commanders and members of ter for the failure to disclose: the extent to which later events miti-

immediate staffs should make no statement, oral or written, and fgated the disadvantage caused by the failure to disclose; and any

take no action which could reasonably be understood to discour- other relevant factors.

age or prevent witnesses from testifying truthfully before a court- the sanctony s

martial, or as a threat of retribution for such testimony. she sedton ofinding tha te defense oun esf
should be used only upon finding that the defense counsel's failure

to comply with this rule was willful and motivated by a desire to
obtain a tactical advantage or to conceal a plan to present

(11 Information not subject to fabricated testimony. Moreover, the sanction of excluding the tes-
this rule shall be construed to require the disclosure timony of a defense witness should only be used if aiternative

of information protected from disclosure by the Mil- sanctiors could not have minimized the prejudice to the Govern-
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ment. Before imposing this sanction, the military judge must deposition in the same way that the', would be if the testimnm,
weigh the defendant's right to compulsory process against the were offered through the personal appearance of a witness.
counterveiling public interests, including (1) the integrity of the Part or all of a deposition so far as other% ise admissible
adversary process; (2) the interest in the fair and efficient adminis- under the Military Rules of Evidence may be used in presentenc-
tration of military justice; and (3) the potential prejudice to the ing proceedings as substantive evidence as provided in R C.M
truth-determining function of the trial process. 1001.

Procedures governing refusal to disclose classified informa- DD Form 456 (interrogatories and Deposition) may be used
tion are in Mil.R.Evid. 505. Procedures governing refusal to dis- in conjunction with this rule.
close other government information are in Mil.R.Evid. 506. Pro-
cedures governing refusal to disclose an informant's identity are
in Mil.R.Evid, 507. (b) Who may order. A convening authority who has

the charges for disposition or, after referral, the con-
(h) Inspect. As used in this rule -inspect" includes vening authority or the military judge may order
the right to photograph and copy. that a deposition be taken on request of a party.

(c) Request to take deposition.
Rule 702. Depositions (1) Submission of request. At any time after
Ra)Igen2 . Adeposition mcharges have been preferred, any party may request
(a) In general. A deposition may be ordered when- i rtn htadp'to etkn

ever, after preferral of charges, due to exceptional

circumstances of the case it is in the interest of jus- Discussion
tice that the testimony of a prospective witness be
taken and preserved for use at an investigation under A copy of the request and an, accompanying papers ordina-

Article 32 or a court-martial. rily should be served on the other parties when the request is sub-
mitted.

Discussion

A deposition is the out-of-court testimony of a witness under (2) Contents of request. A request for a deposition
oath in response to questions by the parties, which is reduced to shall include:
writing or recorded or, videotape or audiotape or similar material. (A) The name and address of the person whose
A deposition taken on oral examination is an oral deposition, and deposition is requested, or, if the name of the person
a deposition taken on written interrogatories is a written deposi- is unknown, a description of the office or position of
tion. Written interrogatories are questions, prepared by the prose-
cution, defense, or both, which are reduced to writing before sub- the person;
mission to a witness whose testimony is to be taken by deposition. (B) A statement of the matters on which the
The answers, reduced to writing and properly sworn to, consti- person is to be examined;
tute the deposition testimony of the witness. (C) A statement of the reasons for taking the

Not that under subsection (i) of this rule a deposition may be deposition; and
taken by agreement of the parties without necessity of an order.

A deposition may be taken to preserve the testimony of a wit- (D) Whether an oral or written deposition is
ness who is likely to be unavailable at the investigation under Ar- requested.
tide 32 (see R.C.M. 405(g)) or at the time of trial (see R.C.M. (3) Action on request.
703(b)). Part of all of a deposition, so far as otherwise admissible (A) In general. A request for a deposition may
under the Military Rules of Evidence, may be used on the merits be denied only for good cause.
or on an interlocutory question as substantive evidence if the wit-
ness is unavailable under Mil.R.Evid. 804(a) except that a deposi-
tion may be admitted in a capital case only upon offer by the de- Discussion
fense. See Mil.R.Evid. 804(b)( ). In any case, a deposition may be
used by any party for the purpose of contradicting or impeaching Good cause for denial includes: failure to state a proper
the testimony of the deponent as a witness. See Mil.R.Evid. b13. ground for taking a deposition; failure to show the probable rele-
If only a part of a deposition is offered in evidence by a party, an vance of the witness' testimony, or that the witness' testimony
adverse party may required the proponent to offer all which is rel- would be unnecessary. The fact that the witness is or will be avail-
evant to the part offered, and any party may offer other parts. See able for trial is good cause for denial in the absence of unusual cir-
Mil.R.Evid. 106. cumstances, such as improper denial of a witness request at an

A deposition which is transcribed is ordinarily read to the Article 32 hearing, unavailability of an essential witness at an Ar-
court-martial by the party offering it. See also subsection (g)(3) of ticle 32 hearing, or when the Government has improperly im-

this rule. The transcript of a deposition may not be inspected by peded defense access to a witness.

the members. Objections may be made to testimony in a written
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(B) Written deposition. A request for a written If the accused has formed an altorney-client relationhip

deposition may not be approved without the consent with military counsel concerning the charges in question. ordina-
rily that counsel should be appointed to represent the accusedof the opposing party except when the deposition is

ordered solely in lieu of producing a witness for sen-
tencing under R.C.M. 1001 and the authority order- (3) Instructions. The convening authority may
ing the deposition determines that the interests of give instructions not inconsistent with this rule to
the parties and the court-martial can be adequately the deposition officer.

served by a written deposition.
Discussion

Discussion Such instruction may include the time and place for taking

A request for an oral deposition may be approved without the deposition.

the consent of the opposing party.

(e) Notice. The party at whose request a deposition

(C) Notification of decision. The authority who is to be taken shall give to every other party reasona-

acts on the request shall promptly inform the re- ble written notice of the time and place for taking the

questing party of the action on the request and, if the deposition and the name and address of each person
to be examined. On motion of a party upon whomreqes Waisvene thie r on rdeniaew beforethemi the notice is served the deposition officer may for

(D) Waiver. Failure to review before the mili- cause shown extend or shorten the time or change
tary judge a request for a deposition denied by a con- the place for taking the deposition, consistent with
vening authority waives further consideration of the any instructions from the convening authority.
request. (f) Duties of the deposition officer. In accordance
(d) Action when request is approved, with this ru'l, and subject to any instructions under

(1) Detail of deposition officer. When a request for subsection (d)(3) of this rule, the deposition officer
a deposition is approved, the convening authority shall:
shall detail an officer to serve as deposition officer or (1) Arrange a time and place for taking the depo-
request an appropriate civil officer to serve as deposi- sition and, in the case of an oral deposition, notify

tion officer. the party who requested the deposition accordingly;
(2) Arrange for the presence of any witness

Discussion whose deposition is to be taken in accordance with
the procedures for production of witnesses and evi-See Article 49(c). dence under R.C.M. 703(e);

When a deposition will be at a point distant from the com- (3c u n r de);

mand, an appropriate authority may be requested to make availa- (3) Maintain order during the deposition and

ble an officer to serve as deposition officer, protect the parties and witnesses from annoyance,
embarrassment, or oppression;

(4) Administer the oath to each witness, the re-
(2) Assignment of counsel. If charges have not yet porter, and interpreter, if any;

been referred to a court-martial when a request to (5) In the case of a written deposition, ask the
take a deposition is approved, the convening author- questions submitted by counsel to the witness;
ity who directed the taking of the deposition shall (6) Cause the proceedings to be recorded so that a
ensure that counsel qualified as required under verbatim record is made or may be prepared;
R.C.M. 502(d) are assigned to represent each party. (7) Record, but not rule upon, objections ot mo-

tions and the testimony to which they relate;
Discussion (8) Authenticate the record of the deposition and

forward it to the authority who ordered the deposi-
The counsel who represents the accused at a deposition ordi- forward

narily will form an attorney-client relationship with the accused tion; and
which will continue through a later court-martial. See R.C.M. (9) Report to the convening authority any sub-
506. stantial irregularity in the proceeding.
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Discussion (B) Presence of parties. No party has a right to

When any unusual problem, such as improper conduct by be present at a written deposition.
counsel or a witness, prevents an orderly and fair proceeding, the (C) Submission of interrogatories to opponent.
deposition officer should adjourn the proceedings and inform the The party requesting a written deposition shall sub-
convening authority. mit to opposing counsel a list of written questions to

The authority who ordered the deposition should forward be asked of the witness. Opposing counsel may ex-
copies to the parties, amine the questions and shall be allowed a reasona-

ble time to prepare cross-interrogatories and objec-

(g) Procedure. tions, if any.

(1) Oral depositions.
(A) Rights of accused. At an oral deposition, Discussion

the accused shall have the rights to: The interrogatories and cross-interrogatories should be sent

(i) Be present except when: (a) the accused, to the deposition officer by the party who requested the deposi-

absent good cause shown, fails to appear after notice tion. See subsection (h)(3) of this rule concerning objections.
of time and place of the deposition; (b) the accused is
disruptive within the meaning of R.C.M. 804(b)(2);
or (c) the deposition is ordered in lieu of production (D) Examination of witnesses. The deposition
of a witness on sentencing under R.C.M. 1001 and officer shall swear the witness, read each question
the authority ordering the deposition determines presented by the parties to the witness, and recordthat the interests of the parties and the court-martial each response., The testimony of the witness shall be

recorded on videotape, audiotape, or similar mate-can be served adequately by an oral deposition with- rial or shall be transcribed. When the testimony is
out the presence of the accused; and , transcribed, the deposition shall, except when im-

(ii) Be represented by counsel as provided in practicable, be submitted to the witness for examina-
R.C.M. 506. tion. The deposition officer may enter additional

(B) Examination of witnesses. Each witness matters then stated by the witness under oath. The
giving an oral deposition shall be examined under deposition shall be signed by the witness if the wit-
oath. The scope and manner of examination and ness is available. If the deposition is not signed by
cross-examination shall be such as would be allowed tness , the deposition ishall record th

in the trial itself. The Government shall make avail-
reason. The certificate of authentication shall then

able to each accused for examination and use at the be e heced.

taking of the deposition any statement of the witness

which is in the possession of the United States and to (3) How recorded. In the discretion of the author-

which the accused would be entitled at the trial. ity who ordered the deposition, a deposition may be
recorded by a reporter or by other means including

Discussion videotape, audiotape, or sound film. In the discre-
tion of the military judge, depositions recorded by

As to objections, see subsections ()(7) and (h) of this rule. As videotape, audiotape, or sound film may be played
to production of prior statements of witnesses, see R.C.M. 914: for the court-martial or may be transcribed and read
Mil.R.Evid. 612, 613. to the court-martial.

A sample oath for a deposition follows.
"You (swear) (affirm) that the evidence you give shall be the

truth, the whole truth, and nothing but the truth (so help you Discussion
God)?- A deposition read in evidence or one that is played during a

court-martial, is recorded and transcribed by the reporter in the
same was as any other testimony. The deposition need not be in-

(2) Written depositions. cluded in the record of trial.
(A) Rights of accused. The accused shall have

the right to be represented by counsel as provided in
R.C.M. 506 for the purpose of taking a written depo- (h) Objections.
sition, except when the deposition is taken for use at (1) In general. A failure to object prior to the dep-
a summary court-martial. osition to the taking of the deposition on grounds
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which may be corrected if the objection is made Discussion
prior to the deposition waives such objection. See Mil.R.Evid 401 concerning relesance.

(2) Oral depositions. Objections to questions, tes- Relevant testimony is necessary ahen it is not cumulatine

timony, or evidence at an oral deposition and the and when it would contribute to a part'ys presentatoti ofthc case

grounds for such objection shall be stated at the time in some positive way on a matter in issue. A matter is not in issue

of taking such deposition. If an objection relates to a when it is stipulated as a fact.

matter which could have been corrected if the objec-
tion had been made during the deposition, the objec- (2) On sentencing. Each party is entitled to the
tion is waived if not made at the deposition. production of a witness whose testimony on sentenc-

Discussion ing is required under R.C.M. 1001(e).
(3) Unavailable witness. Notwithstanding subsec-

A party may show that an objection was made during the tions (b)(l) and (2) of this rule, a party is not entitled
deposition but not recorded, but, in the absence of such evidence, to the presence of a witness who is unavailable
the transcript of the deposition governs, within the meaning of Mil.R.Evid. 804(a). However.

if the testimony of a witness who is unavailable is of

(3) Written depositions. Objections to any ques- such central importance to an issue that it is essen-

tion in written interrogatories shall be served on the tial to a fair trial, and if there is no adequate substi-

party who proposed the question before the inter- tute for such testimony, the military judge shall

rogatories are sent to the deposition officer or the ob- grant a continuance or other relief in order to at-

jection is waived. Objections to answers in a written tempt to secure the witness' presence or shall abate

deposition may be made at trial. the proceedings, unless the unavailability of the wit-

(i) Deposition by agreement not precluded. ness is the fault of or could have been prevented by
(1) Taking deposition. Nothing in this rule shall the requesting party.

preclude the taking of a deposition without cost to (c) Determining which witness will be produ -ed.
the United States, orally or upon written questions, (1) Witnesses for the prosecution. The trial coun-

by agreement of the parties. sel shall obtain the presence of witnesses whose testi-

(2) Use of deposition. Subject to Article 49, noth- mony the trial counsel considers relevant and neces-

ing in this rule shall preclude the use of a deposition sary for the prosecution.

at the court-martial by agreement of the parties un- (2) Witnesses for the defense.

less the military judge forbids its use for good cause. (A) Request. The defense shall submit to the
trial counsel a written list of witnesses whose pro-

Rule 703. Production of witnesses and duction by the Government the defense requests.

evidence (B) Contents of request.

(a) In general. The prosecution and defense and the (i) Witnesses on merits or interlocutory ques-

court-martial shall have equal opportunity to obtain tions. A list of witnesses whose testimony the defense
witnesses and evidence, including the benefit of com- considers relevant and necessary on the merits or on
pulsory process. an interlocutory question shall include the name,

telephone number, if known, and address or location

Discussion of the witness such that the witness can be found
upon the exercise of due diligence and a synopsis of

See also R.C.M. 801(c) concerning the opportunity of the the expected testimony sufficient to show its rele-
court-martial to obtain witnesses and evidence. vance and necessity.

(ii) Witnesses on sentencing. A list of wit-
(b) Right to witnesses. nesses wanted for presentencing proceedings shall

(1) On the merits or on interlocutory questions, include the name, telephone number, if known, and
Each party is entitled to the production of any wit- address or location of the witness such that the wit-
ness whose testimony on a matter in issue on the ness can be found upon the exercise of due diligence,
merits or on an interlocutory question would be rele- a synopsis of the testimony that it is expected the
vant and necessary. witness will give, and the reasons why the witness'
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personal appearance will be necessary under the of advance authorization, an expert witness niia not
standards set forth in R.C.M. 1001(e). be paid fees other than those to which entitled under

(C) Time of request. A list of witnesses under subsection (e)(2)(D) of this rule.
this subsection shall be submitted in time reasonably
to allow production of each witness on the date Discussion
when the witness' presence will be necessary. The See MitREvid 702. 706
military judge may set a specific date by which such
lists must be submitted. Failure to submit the name
of a witness in a timely manner shall permit denial of (e) Procedures for production of witnesses.
a motion for production of the witness, but relief (1) Military witnesses. The attendance of jili-
from such denial may be granted for good cause tary witness may be obtained by notifying
shown. mander of the witness of the time, place.

(D) Determination. The trial counsel shall ar- the witness' presence is required and request,; he
range for the presence of any witness listed by the commander to issue any necessary orders to the wit-
defense unless the trial counsel contends that the ness.
witness' production is not required under this rule.
If the trial counsel contends that the witness' pro- Discussion
duction is not required by this rule, the matter may When military witnesses are located near the court-martial.
be submitted to the military judge. If the military their presence can usually be obtained through informal coordi-

judge grants a motion for a witness, the trial counsel nation with them and their commander. If the witness is not near

shall produce the witness or the proceedings shall be the court-martial and attendance would involve travel at govern-

abated. ment expense, or if informal coordination is inadequate, the ap-
propriate superior should be requested to issue the necessary or-

Discussion der. If practicable, a request for the attendance of a military writ-
ness should be made so that the witness will have at least 48 hoursWhen significant or unusual costs would be involved in pro- noiebfrsttngttavloatndhecutmti.

ducing witnesses, the trial counsel should inform the convening notice before starting to travel to attend the court-martial.

authority, as the convening authority may elect to dispose of the The attendance of persons not on active duty should be oh-

matter by means other than a court-martial. -See R.C.M. tained in the manner prescribed in subsection (eX2) of this rule.

906(b)(7). See also R.C.M. 9050).

(2) Civilian witnesses-subpoena.

(d) Employment of expert witnesses. When the em- (A) In general. The presence of witnesses not
ployment at Government expense of an expert is on active duty may be obtained by subpoena.

considered necessary by a party, the party shall, in
advance of employment of the expert, and with no- Discussion
tice to the opposing party, submit a request to the A subpoena is not necessary if the witness appears volunta-
convening authority to authorize the employment rily at no expense to the United States.

and to fix the compensation for the expert. The re- Civilian employees of the Department of Defense may be di-
quest shall include a complete statement of reasons rected by appropriate authorities to appear as witnesses in courts-
why employment of the expert is necessary and the martial as an incident of their employment. Appropriate travelorders may be issued for this purpose.
estimated cost of employment. A request denied by A subpoena may not be used to compel a civilian to travel
the convening authority may be renewed before the outside the United States and its territories.

military judge who shall determine whether the tes- A witness must be subject to United States jurisdiction to be

timony of the expert is relevant and necessary, and, subject to a subpoena. Foreign nationals in a foreign country are

if so, whether the Government has provided or will not subject to subpoena. Their presence may be obtained through

provide an adequate substitute. If the military judge cooperation of the host nation.

grants a motion for employment of an expert or finds
that the Government is required to provide a substi- (B) Contents. A subpoena shall state the com-
tute, the proceedings shall be abated if the Govern- mand by which the proceeding is directed, and the
ment fails to comply with the ruling. In the absence title, if any, of the proceeding. A subpoena shall
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command each person to whom it is directed to at- subpoena. Appropriate fees and mileage must be paid or ten-
tend and give testimony at the time and place speci- dered. See Article 47. If formal service is ads isable, the person

a pect who issued the subpoena must assure timely and economical ser-

fled therein. A subpoena may also command the per- vice. That person may do so by serving the subpoena personall,
son to whom it is directed to produce books, papers, when the witness is in the vicinity. When the witness is not in the
documents or other objects designated therein at the vicinity, the subpoena may be sent in duplicate to the commander
proceeding or at an earlier time for inspection by the of a military installation near the witness. Such commanders

parties. should give prompt and effective assistance, issuing travel orders
for their personnel to serve the subpoena when necessary.

Service should ordinarily be made by a person subject to the
Discussion code. The duplicate copy of the subpoena must have entered upon

A subpoena may not be used to compel a witness to appear at it proof of service as indicated on the form and must be promptly

an examination or interview before trial, but a subpoena may be returned to the person who issued the subpoena. If service cannot

used to obtain witnesses for a deposition or a court of inquiry. be made, the person who issued the subpoena must be informed

A subpoena normally is prepared, signed. and issued in du- promptly. A stamped, addressed envelope should be provided for

plicate on the official forms. See Appendix 7 for an example of a these purposes.

Subpoena with certificate of service (DD Form 453) and a Travel
Order (DD Form 453-1). (E) Place of service.

(i) In general. A subpoena requiring the at-
(C) Who may issue. A subpoena may be issued tendance of a witness at a deposition, court-martial,

by the summary court-martial or trial counsel of a or court of inquiry may be served at any place within

special or general court-martial to secure witnesses the United States, it Territories, Commonwealths,
or evidence for that court-martial. A subpoena may or possessions.
also be issued by the president of a court of inquiry (ii) Foreign territory. In foreign territory, the
or by an officer detailed to take a deposition to se- attendance of civilian witnesses may be obtained in
cure witnesses or evidence for those proceedings re- accordance with existing agreements or, in the ab-

spectively. sence of agreements, with principles of international
(D) Service. A subpoena may be served by the law.

person authorized by this rule to issue it, a United (iii) Occupied territory. In occupied enemy
States marshal, or any other person who is not less territory, the appropriate commander may compel
than 18 years of age. Service shall be made by deliv- the attendance of civilian witnesses located within
ering a copy of the subpoena to the person named the occupied territory.
and by tendering to the person named travel orders (F) Relief. If a person subpoenaed requests re-
and fees as may be prescribed by the Secretary con- lief on grounds that compliance is unreasonable or
cerned. oppressive, the convening authority or, after refer-

ral, the military judge may direct that the subpoena
Discussion be modified or withdrawn if appropriate.

See Department of Defense Pay and Entitlements Manual. (G) Neglect or refusal to appear.
If practicable, a subpoena should be issued in time to permit (i) Issuance of warrant of attachment. The

service at least 24 hours before the time the witness will have to military judge or, if there is no military judge, the
travel to comply with the subpoena. convening authority may, in accordance with this

Informal service. Unless formal service is advisable, the per- rule, issue a warrant of attachment to compel the at-
son who issued the subpoena may mail it to the witness in dupli-
cate, enclosing a postage-paid envelope bearing a return address, tendance of a witness or production of documents.
with the request that the witness sign the acceptance of service on

the copy and return it in the envelope provided. The return envel- Discussion
ape should be addressed to the person who issued the subpoena.
The person who issued the subpoena should include with it a A warrant of attachment (DD Form 454) may be used when
statement to the effect that the rights of the witness to fees and necessary to compel a witness to appear or produce evidence
mileage will not be impaired by voluntary compliance with the re- under this rule. A warrant of attachment is a legal order ad-
quest and that a voucher for fees and mileage will be delivered to dressed to an official directing that official to have the person
the witness promptly on being discharged from attendance. named in the order brought before a court.

Formal service. Formal service is advisable whenever it is an- Subpoenas issued under R.C.M. 703 are Federal process and
ticipated that the witness will not comply voluntarily with the a person not subject to the code may be prosecuted in a Federal ci-
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vilian court under Article 47 for failure to comply with a sub- Discussion
poena issued in compliance with this rule and formally served.

The different purposes of the warrant of attachment and See Mil.R.Evid, 401 concerning relceance

criminal compliant under Article 47 should be borne in mind. Relevant evidence is necessary *hen it is not cumulatie and
The warrant of attachment, available without the intervention of when it would contribute to a party's presentation of the case it

civilian judicial proceedings, has as its purpose the obtaining of some positive way on a matter tn issue. A natter is not In issue
the witness' presence, testimony, or documents. The criminal when it is stipulated as a fact.
complaint, prosecuted through the civilian Federal courts, has as As to the discosery and introduction of classiied or other
its purpose punishment for failing to comply with process issued government information. see Mit.R.Esid. 505 and 506.
by military authority. It serves to vindicate the military interest in
obtaining compliance with its lawful process.

(2) Unavailable evidence. Notwithstanding sub-
section (f)(1) of this rule, a party is not entitled to the

(ii) Requirements. A warrant of attachment production of evidence which is destroyed, lost, or
may be issued only upon probable cause to believe otherwise not subject to compulsory process. How-
that the witness was duly served with a subpoena, ever, if such evidence is of such central importance
that th,• subpoena was issued in accordance with to an issue that it is essential to a fair trial, and if
these rules, that appropriate fees and mileage were there is no adequate substitute for such evidence, the
tendered to the witness, that the witness is material, military judge shall grant a continuance or other re-
that the witness refused or willfully neglected to ap- lief in order to attempt to produce the evidence or
pear at the time and place specified on the subpoena, shall abate the proceedings, unless the unavailability
and that no valid excuse reasonably appears for the of the evidence is the fault of or could have been pre-
witness' failure to appear. vented by the requesting party.

(iii) Form. A warrant of attachment shall be (3) Determining what evidence will be produced.
written. All documents in support of the warrant of The procedures in subsection (c) of this rule shall ap-
attachment shall be attached to the warrant, to- ply to a determination of what evidence will be pro-
gether with the charge sheet and convening orders. duce, except that any defense request for the produc-

(iv) Execution. A warrant of attachment tion of evidence shall list the items of evidence to be
may be executed by a United States marshal or such produced and shall include a description of each
other person who is not less than 18 years of age as item sufficient to show its relevance and necessity, a
the authority issuing the warrant may direct. Only statement where it can be obtained, and, if known,
such nondeadly force as may be necessary to bring the name, address, and telephone number of the cus-
the witness before the court-martial or other pro- todian of the evidence.
ceeding may be used to execute the warrant. A wit- (4) Procedures for production of evidence.
ness attached under this rule shall be brought before (A) Evidence under the control of the Govern-
the court-martial or proceeding without delay and ment. Evidence under the control of the Govern-
shall testify as soon as practicable and be released. ment may be obtained by notifying the custodian of

the evidence of the time, place, and date the evidence
Discussion is required and requesting the custodian to send or

In executing a warrant of attachment, no more force than deliver the evidence.
necessary to bring the witness to the court-martial, deposition, or (B) Evidence not under the control of the Gov-
court of inquiry may be used. ernment. Evidence not under the control of the Gov-

ernment may be obtained by subpoena issued in ac-
cordance with subsection (e)(2) of this rule.

(v) Definition. For purposes of subsection (C) Relief. If the person having custody of evi-
(e)(2)(G) of this rule "military judge" does not in- dence requests relief on grounds that compliance
clude a summary court-martial or the president of a with the subpoena or order of production is unrea-
special court-martial without a military judge. sonable or oppressive, the convening authority or,
(f) Right to evidence, after referral, the military judge may direct that the

(1) In general. Each party is entitled to the pro- subpoena or order of production be withdrawn or
duction of evidence which is relevant and necessary. modified. Subject to Mil.R.Evid. 505 and 506, the
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military judge may direct that the evidence be sub- Discussion
mitted to the military judge for an in camera inspec- Only general court-martial convening authorities are author-

tion in order to determine whether such relief should ized to grant immunity. However. in some circumstances, when a

be granted. person testifies or makes statements pursuant to a promise of im-

munity, or a similar promise, by a person with apparent authority

Rule 704. Immunity to make it. such testimony or statements and evidence derived
S(a) Types of immunity. Two types of immunity may from them may be inadmissible in a later trial. Under some cir-(ega)nted o underthity. Twotyecumstances a promise of immunity by someone other than a gen-

be granted under this rule. eral court-martial convening authority may bar prosecution alto-

(1) Transactional immunity. A person may be gether. Persons not authorized to grant immunity should exercise
granted transactional immunity from trial by court- care when dealing with accused or suspects to avoid inadvertently

martial for one or more offenses under the code. causing statements to be inadmissible or prosecution to be barred.

(2) Testimonial immunity. A person may be A convening authority who grants immunity to a prosecu-

granted immunity from the use of testimony, state- tion witness in a court-martial may be disqualified from taking

ments, and any information directly or indirectly de- post-trial action in the case under some circumstances.

rived from such testimony or statements by that per-
son in a later court-martial. (1) Persons subject to the code. A general court-

Discussion martial convening authority may grant immunity to
any person subject to the code. However, a general

"Testimonial" immunity is also called "use- immunity. court-martial convening authority may grant immu-
Immunity ordinarily should be granted only when testimony nity to a person subject to the code extending to a

or other information from the person is necessary to the public in- prosecution in a United States district-court only
terest, including the needs of good order and discipline, and when
the person has refused or is likely to refuse to testify or provide when specifically authorized to do so by the attorney
other information on the basis of the privilege against self-incrim- General of the United states or other authority des-
ination. ignated under 18 U.S.C. § 6004.

Testimonial immunity is preferred because it does not bar
prosecution of the person for the offenses about which testimony

or information is given under the grant of immunity. Discussion
In any trial of a person granted testimonial immunity after When testimony or a statement for which a person subject to

the testimony or information is given, the Government must meet the code may be granted immunity may relate to an offense for
a heavy burden to show that it has not used in any way for the which that person could be prosecuted in a United States district
prosecution of that person the person's statements, testimony, or court, immunity should not be granted without prior coordina-
information derived from them. In many cases this burden makes tion with the Department of Justice. Ordinarily coordination
difficult a later prosecution of such a person for any offense that with the local United States Attorney is appropriate. Unless the
was the subject of that person's testimony or statements. There- Department ofJustice indicates it has no interest in the case, au-
fore, if it is intended to prosecute a person to whom testimonial Depatmen of te int it houinterst in the
immunity has been or will be granted for offenses about which thorn for tgao i u ty should bethat person may testify or make statements, it may be necessary to Attorney General. A request for such authorization should be
try that person before the testimony or statements are given forwarded through the office of the Judge Advocate General con-

cerned. Service regulations may provide additional guidance.

Even if the Department of Justice expresses no interest in the
(b) Scope. Nothing in this rule bars: case, authorization by the Attorney General for the grant of im-munity may be necessary to compel the person to testify or make

(1) A later court-martial for perjury, false swear- a statement if such testimony or statement would make the per-
ing, making a false official statement, or failure to son liable for a Federal civilian offense.

comply with an order to testify; or
(2) Use in a court-martial under subsection (b)(I)

of this rule of testimony or statements derived from (2) Persons not subject to the code. A general
such testimony or statements. court-martial convening authority may grant immu-
(c) Authority to grant immunity. Only a general nity to persons not subject to the code only when
court-martial convening authority may grant immu- specifically authorized to do so by the Attorney
nity, and may do so only in accordance with this General of the United States or other authority des-
rule. ignated under 18 U.S.C. § 6004.
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Discussion directing that either an appropriate convening au-

See the discussion under subsection (c)(1) of this rule con- thority grant testimonial immunity to ýi defense wit-

cerning forwarding a request for authorization to grant immunity ness or, as to the affected Lharges and specifications,
to the Attorney General, the proceedings against the accused be abated, upon

findings that:

(3) Other limitations. The authority to grant im- (1) The witness intends to invoke the right

munity under this rule may not be delegated. The against self-incrimination to the extent permitted by

authority to grant immunity may be limited by supe- law if called to testify; and

ror authority. (2) The Government has engaged in discrimina-
tory use of immunity to obtain a tactical advantage,
or the Government, through its own overreaching,
has forced the witness to invoke the privilege against

Department of Defense Directive 1355.1 (21 July 1981) pro- self-incrimination; and
vides: "A proposed grant of immunity in a case involving espio- (3) The witness' testimony is material, clearly ex-
nage, subversion, aiding the enemy, sabotage, spying, or violation
of rules or statutes concerning classified information or the for- culpatory, not cumulative, not obtainable from any
eign relations of the United States. shall be forwarded to the Gen- other source and does more than merely affect the
eral Counsel of the Department of Defense for the purpose of con- credibility of other witnesses.
sultation with the Department of Justice. The General Counsel
shall obtain the view of other appropriate elements of the Depart- Rule 705. Pretrial agreements
ment of defense in furtherance of such consultation."

(a) In general. Subject to such limitations as the
Secretary concerned may prescribe, an accused and

(d) Procedure. A grant of immunity shall be written the convening authority may enter into a pretrial
and signed by the convening authority who issues it. agreement in accordance with this rule.
The grant shall include a statement of the authority
under which it is made and shall identify the matters Discussion
to which it extends.

The authority of convening authorities to refer cases to trial
Discussion and approve pretrial agreements extends only to trials by courts-

martial. To ensure that such actions do not preclude appropriate

A person who has received a valid grant of immunity from a action by Federal civilian authorities in cases likely to be prose-
proper authority may be ordered to testify. In addition, a ser- cuted in the United States district courts, convening authorities
vicemember who has received a valid grant of immunity may be shall ensure that appropriate consultation under the "Memoran-
ordered to answer questions by investigators or counsel pursuant dum of Understanding Between the Departments of Justice and
to that grant. See Mil.R.Evid. 301(c). A person who refuses to tes- Defense Relating to the Investigation and Prosecution of Crimes
tify despite a valid grant of immunity may be prosecuted for such Over Which the Two Departments Have Concurrent Jurisdic-
refusal. Persons subject to the code may be charged under Article lion*" has taken place prior to trial by court-martial or approval of
134. See paragraph 108, Part IV. A grant of immunity removes a pretrial agreement in cases where such consultation is required.
the right to refuse to testify or make a statement on self-incrimi- See Appendix 3.
nation grounds. It does not, however, remove other privileges
against disclosure of information. See Mil.R.Evid., Section V.

An immunity order or grant must not specify the contents of (b) Nature of agreement. A pretrial agreement may
the testimony it is expected the witness will give. include:

When immunity is granted to a prosecution witness, the ac- (1) A promise by the accused to plead guilty to,
cused must be notified in accordance with Mil.R.Evid. 301(cX2). or to enter a confessional stipulation as to one or

more charges and specifications, and to fulfill such
(e) Decision to grant immunity. Unless limited by additional terms or conditions which may be in-
superior competent authority, the decision to grant cluded in the agreement and which are not prohi-
immunity is a matter within the sole discretion of bited under this rule; and
the appropriate general court-martial convening au- (2) A promise by the convening authority to do
thority. However, if a defense request to immunize a one or more of the following:
witness has been denied, the military judge may, (A) Refer the charges to a certain type of
upon motion by the defense, grant appropriate relief court-martial;
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(B) Refer a capital offense as noncapital; (A) A promise to enter into a stipulation of fact
(C) Withdraw one or more charges or specifi- concerning offenses to which a plea of guilty or as to

cations from the court-martial; which a confessional stipulation will be entered:

(B) A promise to testify as a witness in the trial
Discussion of another person;

A convening authority may withdraw certain offenses from a
court-martial and dismiss them if the accused fulfills the ac- Discussion
cused's promises in the agreement. Except when jeopardy has at-

tached (see R.C.M_ 907(bX2XC)). such withdrawal and dismissal See R.CM. 704(a)(2) concerning testimonial immuniti.
does not bar later reinstitution of the charges by the same or a dif- Only a general court-martial conening authority may grant im-
ferent convening authority. Such reinstitution may invalidate the munit,.
pretrial agreement, however. If the agreement is intended to grant

immunity to an accused, see R.C.M. 704.

(C) A promise to provide restitution;

(D) Have the trial counsel present no evidence (D) A promise to conform the accused's con-
as to one or more specifications or portions thereof; duct to certain conditions of probation before action
and by the convening authority as well as during any pe-

(E) Take specified action on the sentence ad- riod of suspension of the sentence, provided that the
judged by the court-martial. requirements of R.C.M. 1109 must be complied wit h

before an alleged violation of such terms may relieve
Discussion the convening authority of the obligation to fulfill

For example, the convening authority may agree to approve the agreement; and
no sentence in excess of a specified maximum, to suspend all or (E) A promise to waive procedural require-
part of a sentence, to defer confinement, or to mitigate certain ments such as the Article 32 investigation, the right
forms of punishment into less severe forms. to trial by court-martial composed of members or

the right to request trial by military judge alone, or
(c) Terms and conditions, the opportunity to obtain the personal appearance of

(I) Prohibited terms or conditions, witnesses at sentencing proceedings.
(A) Not voluntary. A term or condition in a (d) Procedure.

pretrial agreement shall not be enforced if the ac-
cused did not freely and voluntarily agree to it. (1) Negotiation. Pretrial agreement negotiations

(B) Deprivation of certain rights. A term or may be initiated by the accused, defense counsel,
condition in a pretrial agreement shall not be en- trial counsel, the staff judge advocate, convening au-
forced if it deprives the accused of: the right to coun- thority, or their duly authorized representatives. Ei-
sel; the right to due process; the right to challenge ther the defense or the or the government may pro-
the jurisdiction of the court-martial; the right to a pose any term or condition not prohibited by law or
speedy trial; the right to complete sentencing pro- public policy. Government representatives shall ne-
ceedings; the complete and effective exercise of post- gotiate with defense counsel unless the accused has
trial and appellate rights, waived the right to counsel.

(2) Formal submission. After negotiation, if any,
Discussion under subsection (d)(1) of this rule, if the accused

A pretrial agreement provision which prohibits the accused elects to propose a pretrial agreement, the defense
from making certain pretrial motions (see R.C.M. 905-907) may shall submit a written offer. All terms, conditions,
be improper. and promises between the parties shall be written.

The proposed agreement shall be signed by the ac-
(2) Permissible terms or conditions. Subject to cused and defense counsel, if any. If the agreement

subsection (c)(l)(A) of this rule, subsection (c)(l)(B) contains any specified action on the adjudged sen-
of this rule does not prohibit either party from pro- tence, such action shall be set forth on a page sepa-
posing the following additional conditions: rate from the other portions of the agreement.
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Discussion no member of a court-martial shall be informed of

The first part of the agreement ordinarily contains an offer to the existence ofa pretrial agreement. In addition, ex-

plead guilty and a description ofthe offenses to which the offer ex- cept as provided in Mil. R. Evid. 410. the fact that an
tends. It must also contain a complete and accurate statement of accused offered to enter into a pretrial agreement,
any other agreed terms or conditions. For example, if the conven- and any statements made by an accused in connec-
ing authority agrees to withdraw certain specifications, or if the tion therewith, whether during negotiations or dur-
accused agrees to waive the right to an Article 32 investigation, ing a providence inquiry. shall not be otherwise dis-
this should be stated. The written agreement should contain a
statement by the accused that the accused enters it freely and vol- closed to the members.
untarily and may contain a statement that the accused has been
advised of certain rights in connection with the agreement. Discussion

See also R.C.M. 910(t) (plea agreement inquiry).

(3) Acceptance. The convening authority may ei-
ther accept or reject an offer of the accused to enter
into a pretrial agreement or may propose by Rule 706. Inquiry into the mental capacity or
counteroffer any terms or conditions not prohibited mental responsibility of the accused
by law or public policy. The decision whether to ac- (a) Initial action. If it appears to any commander
cept or reject an offer is within the sole discretion of who considers the disposition of charges, or to any
the convening authority. When the convening au- investigating officer, trial counsel, defense counsel,
thority has accepted a pretrial agreement, the agree- military judge, or member that there is reason to be-
ment shall be signed by the convening authority or lieve that the accused lacked mental responsibility
by a person, such as the staff judge advocate or trial for any offense charged or lacks capacity to stand
counsel, who has been authorized by the convening trial, that fact and the basis of the belief or observa-
authority to sign. tion shall be transmitted through appropriate chan-

nels to the officer authorized to order an inquiry into
Discussion the mental condition of the accused. The submission

The convening authority should consult with the staff judge may be accompanied by an application for a mental
advocate or trial counsel before acting on an offer to enter into a examination under this rule.
pretrial agreement.

Discussion

(4) Withdrawal. See R.C.M. 909 concerning the capacity of the accused to

(A) By accused. The accused may withdraw stand trial and R.C.M. 910(k) concerning mental responsibility of

from a pretrial agreement at any time; however, the the accused.

accused may withdraw a plea of guilty or a confes-
sional stipulation entered pursuant to a pretrial (b) Ordering an inquiry.
agreement only as provided in R.C.M. 910(h) or (1) Before referral. Before referral of charges, an
81 I(d), respectively, inquiry into the mental capacity or mental responsi-

(B) By convening authority. The convening au- bility of the accused may be ordered by the conven-
thority may withdraw from a pretrial agreement at ing authority before whom the charges are pending
any time before the accused begins performance of for disposition.
promises contained in the agreement, upon the fail- (2) After referral. After referral of charges, an in-
ure by the accused to fulfill any material promise or quiry into the mental capacity or mental responsibil-
condition in the agreement, when inquiry by the mil- ity of the accused may be ordered by the military
itary judge discloses a disagreement as to a material judge. The convening authority may order such an
term in the agreement, or if findings are set aside be- inquiry after referral of charges but before beginning
cause a plea of guilty entered pursuant to the agree- of the first session of the court-martial (including
ment is held improvident on appellate review, any Article 39(a) session) when the military judge is
(e) Nondisclosure of existence of agreement. Except not reasonably available. The military judge may or-
in a special court-martial without a military judge, der a mental examination of the accused regardless
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of any earlier determination by the convening au- vening authority, and, after referral, to the military
thority. judge;
(c) Inquiry. (B) That the full report of the board may be re-

(1) By whom conducted. When a mental examina- leased by the board or other medical personnel only

tion is ordered under subsection (b) of this rule, the to other medical personnel for medical purposes, un-

matter shall be referred to a board consisting of one less otherwise authorized by the convening author-

or more persons. Each member of the board shall be ity or, after referral of charges, by the military judge,

either a physician or a clinical psychologist. Nor- except that a copy of the full report shall be fur-

mally, at least one member of the board shall be ei- nished to the defense and, upon request, to the com-

ther a psychiatrist or a clinical psychologist. The manding officer of the accused; and

board shall report as to the mental capacity or (C) That neither the contents of the full report

mental responsibility or both of the accused. nor any matter considered by the board during its
(2) Matters in inquiry. When a mental examina- investigation shall be released by the board or other(2) attrs n inuir. Wen menal xamna- medical personnel to any person not authorized to

tion is ordered under this rule, the order shall con- recv terfull ro ecp pursunt toran o

tain the reasons for doubting the mental capacity or by the miltary e.

mental responsibility, or both, of the accused, or by the military judge.

other reasons for requesting the examination. In ad-
dition to other requirements, the order shall require
the board to make separate and distinct findings as Based on the report. further action in the case may Ne sus-

to each of the following questions: pended, the charges may be dismissed by the conening author-
ity, administrative action may be taken to discharge the accused

(A) At the time of the alleged criminal con- from the service or, subject to Mil.R.Evid 302. the charges may

duct, did the accused have a severe mental disease or be tried by court-martial.
defect? (The term "severe mental disease or defect"
does not include an abnormality manifested only by (4) Additional examinations. Additional exami-
repeated criminal or otherwise antisocial conduct,or mnordisoder suc asnonpychtic ehaior nations may be directed under this rule at any stage
or minor disorders such as nonpsychotic behavior of the proceedings as circumstances may require.
disorders and personality defects.) (5) Disclosure to trial counsel. No person, other

(B) What is the clinical psychiatric diagnosis? than the defense counsel, accused, or, after referral
(C) Was the accused, at the time of the alleged of charges, the military judge may disclose to the

criminal conduct and as a result of such severe trial counsel any statement made by the accused to
mental disease or defect, unable to appreciate the na- the board or any evidence derived from such state-
ture and quality or wrongfulness of his or her con- ment.
duct?

(D) Does the accused have sufficient mental Discussion
capacity to understand the nature of the proceedings See MilR.Evid. 302.
and to conduct or cooperate intelligently in the de-
fense?

Other appropriate questions may also be included.
(3) Directions to board. In addition to the require- (a) In general. The accused shall be brought to trial

ments specified in subsection (c)(2) of this rule, the within 120erays t he e ale of:
order to the board shall specify: within 120 days after the earlier of:

(A) That upon completion of the board's inves-
tigation, a statement consisting only of the board's Discusion
ultimate conclusions as to all questions specified in
the order shall be submitted to the officer ordering Delay from the time of an offense to preferral of charges or

the imposition of pretrial restraint is not considered for speedy
the examination, the accused's commanding officer, trial purposes. See also Article 43 (statute of limitations). tn some
the investigating officer, if any, appointed pursuant circumstances such delay may prejudice the accused and may re-
to Article 32 and to all counsel in the case, the con- suit in dismissal of the charges or other relief. Offenses ordinarily

11-72



R.C.M. 707(c)(2)

should be disposed of promptiv to sere the interests ol'good or- frivolous and without merit. After the decision of
der and discipline. Priority shall be gisen to persons in arrest or the Court of Military Review under R.C.M. 908, if
confinement. there is a further appeal to the Court of Military Ap-

peals or, subsequently, to the Supreme Court. a new
(2) The imposition of restraint under R.C.M. 120-day time period under this rule shall begin on

304(a)(2)-(4); or the date the parties are notified of the final decision

(3) Entry on active duty under R.C.M. 204. of the Court of Military Appeals, or, if appropriate,
(b) Accountability. the Supreme Court.

(I) In general. The date of preferral of charges, (D) Rehearings. If a rehearing is ordered or au-

the date on which pretrial restraint under R.C.M. thorized by an appellate court, a new 120-day time
304 (a)(2)-(4) is imposed, or the date of entry on ac- period under this rule shall begin on the date that the

tive duty under R.C.M. 204 shall not count for pur- responsible convening authority receives the record
pose of computing time under subsection (a) of this of trial and the opinion authorizing or directing a re-

rule. The date on which the accused is brought to hearing.

trial shall count. The accused is brought to trial (c) Excludable delay. All periods of time covered by
within the meaning of this rule at the time of ar- stays issued by appellate courts and all other pretrial
raignment under R.C.M. 904. delays approved by a military judge or the conven-

(2) Multiple Charges. When charges are preferred ing authority shall be excluded when determining

at different times, accountability for each charge whether the period in subsection (a) of this rule has

shall be determined from the appropriate date under run.

subsection (a) of this rule for that charge. (1) Procedure. Prior to referral, all requests for
(3) Events which affect time periods. pretrial delay, together with supporting reasons, will

(A) Dismissal or mistrial. If charges are dis- be submitted to the convening authority or, if au-

missed, or if a mistrial is granted, a new 120-day thorized under regulations prescribed by the Secre-

time period under this rule shall begin on the date of tary concerned, to a military judge for resolution.

dismissal or mistrial for cases in which there is no After referral, such requests for pretrial delay will be

repreferral and cases in which the accused is in pre- submitted to the military judge for resolution.

trial restraint. In all other cases, a new 120-day time
period under the rule shall begin on the earlier of Discussion

(i) the date of repreferral; The decision to grant or deny a reasonable delay is a matter

(ii) the date of imposition of restraint under within the sole discretion of the convening authority or a military
R.C.M. 304(a)(2-(4). judge. This decision should be based on the facts and circum-

stances then and there existing. Reasons to grant a delay might.

(B) Release from restraint. If the accused is re- for example, include the need for: time to enable counsel to pre-
leased from pretrial restraint for a significant period, pare for trial in complex cases: time to allow examination into the

the 120-day time period under this rule shall begin mental capacity of the accused; time to process a member of the

on the earlier of reserve component to active duty for disciplinary action: time to
complete other proceedings related to the case: time requested by

(i) the date of preferral of charges; the defense; time to secure the availability ofthe accused, substan-

(ii) the date on which restraint under tial witnesses, or other evidence; time to obtain appropriatesecur-
R.C.M. 304(a) (2)-(4) is reimposed; or ity clearances for access to classified information or time to de-

(iii) the date of entry on active duty under classify evidence; or additional time for other good cause.

R.C.M. 204. Pretrial delays should not be granted ex parte, and when
practicable, the decision granting the delay, together with sup-

(C) Government appeals. If notice of appeal porting reasons and the dates covering the delay, should be re-

under R.C.M. 908 is filed, a new 120-day time pe- duced to writing.

riod under this rule shall begin, for all charges Prior to referral, the convening authority may delegate the

neither proceeded on nor severed under R.C.M. authority to grant continuances to an Article 32 investigating of-
ficer.

908(b)(4), on the date of notice to the parties under

R.C.M. 908(b)(8) or 908(c)(3), unless it is deter-
mined that the appeal was filed solely for the pur- (2) Motions. Upon accused's timely motion to a
pose of delay with the knowledge that it was totally military judge under R.C.M. 905 for speedy trial re-
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lief, counsel should provide the court a chronology tors: the seriousness of the offense; the facts and cir-
detailing the processing of the case. This chronology cumstances of the case that lead to dismissal; the im-
should be made a part of the appellate record. pact of a reprosecution on the administration ol
(d) Remedy. A failure to comply with the right to a justice; and any prejudice to the accused resulting
speedy trial will result in dismissal of the affected from the denial of a speedy trial.
charges. This dismissal will be with or without (e) Waiver. Except as provided in R.C.M. 910(a)(2),
prejudice to the government's right to reinstitute a plea of guilty which results in a finding of guilty
court martial proceedings against the accused for waives any speedy trial issue as to that offense.
the same offense at a later date. The charges must be
dismissed with prejudice where the accused has been Discussion
deprived of his or her constitutional right to a

Speedy trial issues may also he waied hN a failure to raisespeedy trial. In determining whether to dismiss the issue at trial See R.CM. 9 05(e) and '07(h)(2).

charges with or without prejudice, the court shall
consider, among others, each of the following fac-
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Rule 801. Military judge's responsibilities; The military judge should pre% ent unnecessary waste oftime

other matters and promote the ascertainment of truth, but must avoid undue in-

(a) Responsibittities of military judge. The military terference with the parties' presentations or the appearance of
partiality. The parties are entitled to a reasonable opportuntty to

judge is the presiding officer in a court-martial. properly present and support their contentions on any relevant

matter.

Discussion
The military judge is responsible for ensuring that court- (4) Subject to subsection (e) of this rule, rule on

martial proceedings are conducted in a fair and orderly manner, all interlocutory questions and all questions of law
without unnecessary delay or waste of time or resources. Unless raised during the court-martial; and
otherwise specified, the president of a snecial court-martial with-
out a military judge has the same authority and responsibility as a (5) Instruct the members on questions of law and
military judge. See R.C.M. 502(b)(2). procedure which may arise.

The military judge shall: Discussion
(1) Determine the time and uniform for each ses- The military judge instructs the members concerning find-

sion of a court-martial; ings (we R.C.M. 920) and sentence (see R.C.M. 1005). and whenotherwise appropriate. For example, preliminary instructions to

the members concerning their duties and the duties of other trial
Discussion participants and other matters are normally appropriate. See

R.C.M. 913. Other instructions (for example, instructions on the
The military judge should consult with counsel concerning limited purpose for which evidence has been introduced. see

the scheduling of sessions and the uniform to be worn. The mili- Mil.R.Evid. 105) may be given whenever the need arises.
tary judge recesses or adjourns the court-martial as appropriate.
Subject to R.C.M. 504(d)(1). the military judge may also deter-
mine the place of trial. See also RC.M. 906(b)(l 1). (b) Rules of court: -ontcmpt. The military judge

may:

(2) Ensure that the dignity and decorum of the (1) Subject to R.C.M. 108, promulgate and en-
proceedings are maintained; force rules of court.

(2) Subject to R.C.M 809, exercise contempt

Discussion power.
(c) Obtaining evidence. The court-martial may act

See also R.C.M. 804 and 806. Courts-martial should be con- to obtain evidence in addition to that presented by
ducted in an atmosphere which is conducive to calm and de- the parties. The right of the members to have addi-
ta'hed deliberation and determination of the issues presented and t
which reflects the seriousness of the proceedings. tional evidence obtained is subject to an interlocu-

_____________tory ruling by the military judge.

(3) Subject to the code and this Manual, exercise Discussion
reasonable control over the proceedings to promote

The members may request and the mtlttary judge may re-the purposes of these rules and this Manual; quire that a witness be recalled, or that a new witness be sum-

moned. or other evidence produced. The members or military
Discussion judge may direct trial counsel to make an inquiry along certain

lines to discover and produce additional evidence. See also
See R.C.M. 102. The military judge may, within the frame- Mil.R.Evid. 614. In taking such action, the court-martial must

work established by the code and this Manual, prescribe the man- not depart from an impartial role.
ner and order in which the proceedings may take place. Thus. the
military judge may determine: when, and in what order, motions
will be litigated (see R.C.M. 905): the manner in which voir dire (d) Uncharged offenses. If during the trial there is
will be conducted and challenges made (tee R.C.M. 902(d) and evidence that the accused may be guilty of an un-
912); the order in which witnesses may testify (see R.C.M. 913;
Mil.R.Evid. 611): the order in which the parties may argue on a
motion or objection: and the time limits for argument (see R.C.M. the court-martial, the court-martial shall proceed
905. 919: l00l(g)). with the trial of the offense charged.
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R.C.M. 801(d)

Discussion (C) Changing a ruling. The president of a spe-

A report of the matter maybe made to the convening author- cial court-martial without a military judge may

ity after trial. If charges are preferred for an offense indicated by change a ruling made by that or another president in
the evidence referred to in this subsection, no member of the the case except a previously granted motion for a
court-martial who participated in the first trial should sit in any finding of not guilty, at any time during the trial.
later trial. Such a member would ordinarily be subject to a chal- (D) Presence of members. Except as provided
lc,:e for cause. See R.C.M. 912. See also Mil.R.Evid. 105 con-
ccining instructing the members on evidence of uncharged mis- in R.C.M. 505 and 912, all members will be present
conduct, at all sessions of a special court-martial without a

military judge, including sessions at which questions
of law or interlocutory questions are litigated. How-

(e) Interlocutory questions and questions of law. For ever, the president of a special court-martial without
purposes of this subsection "military judge" does a military judge may examine an offered item of real
not include the president of a special court-martial or documentary evidence before ruling on its admis-
without a military judge. sibility without exposing it to other members.

(1) Rulings by the military judge. (3) Procedures for rulings by the president of a spe-
(A) Finality of rulings. Any ruling by the mili- cial court-martial without a military judge which are

tary judge upon a question of law, including a mo- subject to objection by a member.
tion for a finding of not guilty, or upon any interloc- (A) Determination. The president of a special
utory question is final, court-martial without a military judge shall deter-

(B) Changing a ruling. The military judge may mine whether a ruling is subject to objection.
change a ruling made by that or another military (B) Instructions. When a ruling by the presi-
judge in the case except a previously granted motion dent of a special court-martial without a military
for a finding of not guilty, at any time during the judge is subject to objection, the president shall so
trial. advise the members and shall give such instructions

(C) Article 39(a) sessions. When required by on the issue as may be necessary to enable the mem-
this Manual or otherwise deemed appropriate by the bers to understand the issue and the legal standards
military judge, interlocutory questions or questions by which they will determine it if objection is made.
of law shall be presented and decided at sessions (C) Voting. When a member objects to a ruling
held without members under R.C.M. 803. by the president of a special court-martial without a

military judge which is subject to objection, the
Discussion court-martial shall be closed, and the members shall

Sessions without members are appropriate for interlocutory vote orally, beginning with the junior in rank, and
questions, questions of law, and instructions. See also Mil.R.Evid. the question shall be decided by a majority vote. A
103: 304; 311; 32 1. Such sessions should be used to the extent pos- tie vote on a motion for a finding of not guilty is a de-
sible consistent with the orderly, expeditious progress of the pro- termination against the accused. A tie vote on any
ceedings. other question is a determination in favor of the ac-

cused.
(2) Ruling by the president of a special court-mar- (D) Consultation. The president of a special

tial without a military judge. court-martial without a military judge may close the
(A) Questions of law. Any ruling by the presi- court-martial and consult with other members

dent of a special court-martial without a military before ruling on a matter, when such ruling is sub-
judge on any question of law other than a motion for ject to the objection of any member.
a finding of not guilty is final. (4) Standard of proof Questions of fact in an in-

(B) Questions of fact. Any ruling by the presi- terlocutory question shall be determined by a pre-
dent of a special court-martial without a military ponderance of the evidence, unless otherwise stated
judge on any interlocutory question of fact, includ- in this Manual. In the absence of a rule in this Man-
ing a factual issue of mental capacity of the accused, ual assigning the burden of persuasion, the party
or on a motion for a finding of not guilty, is final un- making the motion or raising the objection shall bear
less objected to by a member. the burden of persuasion.

11-76

A



R.C.M. 801(g)

Discussion purely interlocutory if an accused raises a defense or objection
and the disputed facts involved determine the ultimate question

A ruling on an interlocutory question should be preceded by of guilt. For example, if during a trial for desertion the accused
any necessary inquiry into the pertinent facts and law. For exam- moves to dismiss for lack or jurisdiction and presents some evi-
pie, the party making the objection, motion, or request may be re- dence that the accused is not a member of an armed force, the ac-
quired to furnish evidence or legal authority in support ofthe con- cused's status as a military person may determine the ultimate
tention. An interlocutory issue may have a different standard of question ofguilt because status is an element of the offense. If the
proof. See, for example, Mil.R.Evid. 314(e)(5), which requires motion is denied, the disputed facts must be resolved by each
consent for a search to be proved by clear and convincing evi- member in deliberation upon the findings. (The accused's status
dence, as a servicemember would have to be proved by a preponderance

Most of the common motions are discussed in specific rules of the evidence to uphold jurisdiction, see R.C.M. 907. but be-
in this Manual, and the burden of persuasion is assigned therein. yond a reasonable doubt to permit a finding of guilty.) If, on the
The prosecution usually bears the burden of persuasion (see other hand, the accused was charged with larceny and presented
Mil.R.Evid. 304(e); 311(e); see also R.C.M. 905 through 907) the same evidence as to military status, the evidence would bear
once an issue has been raised. What "raises" an issue may vary only upon amenability to trial and the issue would be disposed of
with the issue. Some issues may be raised by a timely motion or solely as an interlocutory question.
objection. See, for example, Mil.R.Evid. 304(e). Others may not Interlocutory questions may be questions offact orquestionsbe raised until the defense has made an offer of proof or presentIed of law. This distinction is important because the president of a
evidence in support of its position. See, for example, Mil.R.Evid.
311 (gX2). The rules in this Manual and relevant decisions should special court-martial without a military judge rules finally on in-

be consulted when a question arises as to whether an issue is terlocutory questions of law, but not on interlocutory questions of

raised, as well as which side has the burden of persuasion. The fact. On interlocutory questions of fact the president of a special

military judge or president of a special court-martial may require court-martial without a military judge rules subject to the objec-

a party to clarify a motion or objection or to make an offer of tion of any other member. On mixed questions of fact and law,

proof, regardless of the burden of persuasion, when it appears rulings by the president are subject to objection by any member to

that the motion or objection is vague, inapposite, irrelevant, or the extent that the issue of fact can be isolated and considered sep-

spurious, arately.

(5) Scope. Subsection (e) of this rule applies to the (f) Rulings on record. All sessions involving rulings
disposition of questions of law and interlocutory or instructions made or given by the military judge
questions arising during trial except the question or the president of a special court-martial without a
whether a challenge should be sustained, military judge shall be made a part of the record. All

rulings and instructions shall be made or given in

Discussion open session in the presence of the parties and the

Questions of law and interlocutory questions include all is- members, except as otherwise may be determined in

sues which arise during trial other than the findings (that is, guilty the discretion of the military judge. For purposes of
or not guilty), sentence, and administrative matters such as de- this subsection [R.C.M. 801(")] "military judge"
claring recesses and adjournments. A question may be both inter- does not include the president of a special court-
locutory and a question of law. Challenges are specifically coy- martial without a military judge.
ered in R.C.M. 902 and 912.

Questions of the applicability of a rule of law to an undis- Discussion
puted set of facts are normally questions of law. Similarly, the le-

gality of an act is normally a question of law. For example, the le- See R.C.M. 808 and 1103 concerning preparation of the re-
gality of an order when disobedience of an order is charged, the cord of trial.
legality of restraint when there is a prosecution for breach of ar-
rest. or the sufficiency of warnings before interrogation are nor-
mally questions of law. It is possible, however, for such questions
to be decided solely upon some factual issue, in which case they (g) Effect of failure to raise defenses or objections.
would be questions of fact. For example, the question of what Failure by a party to raise defenses or objections or
warnings, if any, were given by an interrogator to a suspect would to make requests or motions which must be made at
be a factual question. the time set by this Manual or by the military judge

A question is interlocutory unless the ruling on it would fi- under authority of this Manual, or prior to any ex-
nally decide whether the accused is guilty. Questions which may tension thereof made by the military judge, shall
determine the ultimate issue of guilt are not interlocutory. An is-
sue may arise as both an interlocutory question and a question constitute waiver thereof, but the military judge for
which may determine the ultimate issue of guilt. An issued is not good cause shown may grant relief from the waiver.
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4 R.C.M. 802

Rule 802. Conferences Discussion

(a) In general. After referral, the military judge Normally the defense counsel ma) be presumed to speak for

may, upon request of any party or sua sponte, order the accused.

one or more conferences with the parties to consider
such matters as will promote a fair and expeditious (e) Admission. No admissions made by the accused
trial, or defense counsel at a conference shall be used

against the accused unless the admissions are re-
Discussion duced to writing and signed by the accused and de-

Conferences between the military judge and counsel may be fense counsel.
held when necessary before or during trial. The purpose of such (f) Limitations. This rule shall not be invoked in the
conference is to inform the military judge of anticipated issues case of an accused who is not represented by coun-
and to expeditiously resolve matters on which the parties can sel, or in special court-martial without a military
agree. not to litigate or decide contested issues. See subsection (c) judge.
below. No party may be compelled to resolve any matter at a con-
ference.

A conference may be appropriate in order to resolve schedul- Rule 803. Court-martial sessions without
ing difficulties, so that witnesses and members are not unnecessa- members under Article 39(a)
rily inconvenienced. Matters which will ultimately be in the mili- A military judge who has been detailed to the
tary judge's discretion, such as conduct of voir dire, seating court-martial may, under Article 39(a), after service
arrangements in the courtroom, or procedures when there are
multiple accused may be resolved at a conference. Conferences of charges, call the court-martial into session with-
may be used to advise the military judge of issues or problems, out the presence of members. Such sessions may be
such as unusual motions or objections. which are likely to arise held before and after assembly of the court-martial,
during trial. and when authorized in these rules, after adjourn-

Occasionally it may be appropriate to resolve certain issues, ment and before action by the convening authority.
in addition to routine or administrative matters, if this can be All such sessions are a part of the trial and shall be
done with the consent of the parties. For example, a request for a
witness which, if litigated and approved at trial, would delay the
proceedings and cause expense or inconvenience, might be re- counsel, and trial counsel, in accordance with
solved at a conference. Note, however, that this could only be R.C.M. 804 and 805, and shall be made a part of the
done by an agreement of the parties and not by a binding ruling of record. For purposes of this rule "military judge"
the military judge. Such a resolution must be included in the re- does not include the president of a special court-
cord. See subsection (b) below, martial without a military judge.

A military judge may not participate in negotiations relating
to pleas. See R.C.M. 705 and Mil.R.Evid. 410. Discussion

No place or method is prescribed for conducting a confer-
ence. A conference may be conducted by radio or telephone. The purpose of Article 3

9
(a) is "to give statutory sanction to

pretrial and other hearings without the presence of the members
concerning those matters which are amendable to disposition on

(b) Matters on record. Conferences need not be either a tentative or final basis by the military judge." The mili-
tary judge and members may, and ordinarily should, call the

made part of the record, but matters agreed upon at court-martial into session without members to ascertain the ac-

a conference shall be included in the record orally or cused's understanding of the right to counsel, the right to request

in writing. Failure of a party to object at trial to fail- trial by military judge alone, or when applicable, enlisted mem-

ure to comply with this subsection shall waive this bers, and the accused's choices with respect to these matters; dis-
requirement. pose of interlocutory matters; hear objections and motions; rule

upon other matters that may legally be ruled upon by the military
(c) Rights of parties. No party may be prevented judge, such as admitting evidence: and perform other procedural

under this rule from presenting evidence or from functions which do not require the presence of members. See. for
making any argument, objection, or motion at trial, example, R.C.M. 901-910. The military judge may, if permittedby regulations of the Secretary concerned, hold the arraignment.
(d) Accused's presence. The presence of the accused receive pleas, and enter findings ofguilty upon an accepted plea of

is neither required not prohibited at a conference. guilty.
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R.C.M. 84(b)(2)

Evidence may be admitted and process, including a sub- vicemember might voluntarily be absent without authorit,, this
poena, may be issued to compel attendance of witnesses and pro- would not justify proceeding with a court-martial in the accused's
duction of evidence at such sessions. See R.C.M. 703. absence unless the accused was aware that the court-martial

Article 3
9

(a) authorizes sessions only after charges have would be held during the period of the absence.
been referred to trial and served on the accused, but the accused An accused who is in military custody or otherwise subject
has an absolute tight to object, in time of peace, to any session un- to military control at the time of trial or other proceeding may not
til the period prescribed by Article 35 has run. properly be absent from the trial or proceeding without securing

See R.C.M. 804 concerning waiver by the accused of the the permission of the military judge on the record.
right to be present. See also R.C.M. 802 concerning conferences. The prosecution has the burden to establish by a preponder-

ance of the evidence that the accused's absence from trial is volun-
tary. Voluntariness may not be presumed, but it may be inferred,
depending on the circumstances. For example, it may be inferred,

Rule 804. Presence of the accused at trial in the absence of evidence to the contrary, that an accused who

proceedings was present when the trial recessed and who knew when the pro-

(a) Presence required. The accused shall be present ceedings were scheduled to resume, but who nonetheless is not
present when court reconvenes at the designated time, is absent

at the arraignment, the time of the plea, every stage voluntarily.

of the trial including sessions conducted under Arti- Where there is some evidence that an accused who is absent

cle 39(a), voir dire and challenges of members, the for a hearing or trial may lack mental capacity to stand trial, ca-

return of the findings, sentencing proceedings, and pacity to voluntarily waive the right to be present for trial must be

post-trial sessions, if any, except as otherwise pro- shown. See R.C.M. 909.
Subsection (I) authorizes but does not require trial to pro-

vided by this rule. ceed in the absence of the accused upon the accused's voluntary
(b) Continued presence not required. The further absence. When an accused is absent from trial after arraignment.

progress of the trial to an including the return of the a continuance or a recess may be appropriate, depen'~ing on all
findings and, if necessary, determination of a sen- the circumstances.
tence shall not be prevented and the accused shall be Removal for disruption. Trial may proceed without the pres-
considered to have waived the right to be present ence of an accused who has disrupted the proceedings, but only

after at least one warning by the military judge that such behavior

whenever an accused, initially present: may result in removal from the courtroom. In order to justify re-

(1) Is voluntarily absent after arraignment moval from the proceedings, the accused's behavior should be of

(whether or not informed by the military judge of such a nature as to materially interfere with the conduct of the

the obligation to remain during the trial); or proceedings.

(2) After being warned by the military judge that The military judge should consider alternatives to removal of
a disruptive accused. Such alternatives include physical restraintdisruptive conduct will cause the accused to be re- (such as binding, shackling, and gagging) of the accused, or physi-

moved from the courtroom, persists in conduct cally segregating the accused in the courtroom. Such alternatives

which is such as to justify exclusion from the court- need not be tried before removing a disruptive accused under sub-

room. section (2). Removal may be preferable to such an alternative as
binding and gagging, which can be an affront to the dignity and
decorum of the proceedings.

Disruptive behavior of the accused may also constitute con-

Express waiver. The accused may expressly waive the right to tempt. See R.C.M. 809. When the accused is removed from the
be present at trial proceedings. There is no right to be absent, courtroom for disruptive behavior, the military judge should-
however, and the accused may be required to be present over ob- (A) Afford the accused and defense counsel ample op-

jection. Thus, an accused cannot frustrate efforts to identify the portunity to consult throughout the proceedings.
accused at trial by waiving the right to be present. The right to be To this end, the accused should be held or other-
present is so fundamental, and the Government's interest in the wise required to remain in the vicinity of the trial,
attendance of the accused so substantial, that the accused should and frequent recesses permitted to allow counsel to
be permitted to waive the right to be present only for good cause, confer with the accused.
and only after the military judge explains to the accused the right, (B) Take such additional steps as may be reasonably
and the consequences of foregoing it, and secures the accused's practicable to enable the accused to be informed
personal consent to proceeding without the accused. about the proceedings. Although not required,

Voluntary absence. In any case the accused may forfeit the technological aids, such as closed-circuit television
right to be present by being voluntarily absent after arraignment. or audio transmissions, may be used for this pur-

"Voluntary absence" means voluntary absence from trial, pose.
For an absence from court-martial proceedings to be voluntary, (C) Afford the accused a continuing opportunity to re-
the accused must have known of the scheduled proceedings and turn to the courtroom upon assurance of good be-
intentionally missed them. For example, although an accused ser- havior. To this end, the accused should be brought
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R.C.M. 804(bX2)

to the courtroom at appropriate intervals, and of- conducted unless at least 5 members are present and,
fered the opportunity to remain upon good behav- except as provided in R.C.M. 912(h), no special
ior. court-martial proceeding requiring the presence of

(D) Ensure that the reasons for removal appear in the
record, members may be conducted unless at least 3 mem-

bers are present. Except as provided in R.C.M.
503(b), when an enlisted accused has requested en-

(c) Appearance and security of accused. listed members, no proceeding requiring the pres-
(1) Appearance. The accused shall be properly at- ence of members may be conducted unless at least

tired in the uniform or dress prescribed by the mili- one-third of the members actually sitting on the
tary judge. An accused servicemember shall wear court-martial are enlisted persons.
the insignia of grade and may wear any decorations, (c) Counsel. As long as at least one qualified counsel
emblems, or ribbons to which entitled. The accused for each party is present, other counsel for each
and defense counsel are responsible for ensuring that party may be absent from a court-martial session.
the accused is properly attired; however, upon re- An assistant counsel who lacks the qualifications
quest, the aLcused's commander shall render such necessary to serve as counsel for a party may not act
assistance as may be reasonably necessary to ensure at a session in the absence of such qualified counsel.
that the accused is properly attired.

Discussion
Discussion

See R.C.M. 504(d) concerning qualifications of counsel.
This subsection recognizes the right, as well as the obliga- Ordinarily, no court-martial proceeding should take place if

tion, of an accused servicemember to present a good military ap- any defense or assistant defense counsel is absent unless the ac-
pearance at trial. An accused servicemember who refuses to pre- cused expressly consents to the absence. The military judge may.
sent a proper military appearance before a court-martial may be however proceed in the absence of one or more defense counsel.
compelled to do so. without the consent of the accused, if the military judge finds that,

under the circumstances, a continuances, a continuance is not
warranted and that the accused's right to be adequately repre-

(2) Custody. Responsibility for maintaining cus- sented would not be impaired.

tody or control of an accused before and during trial See R.C.M. 502(d)(6) and 505(d)(2) concerning withdrawal
may be assigned, subject to R.C.M. 304 and 305, and or substitution of counsel. See R.C.M. 506(d) concerning the

subsection (c)(3) of this rule, under such regulations fight of the accused to proceed without counsel.

as the Secretary concerned may prescribe.
(3) Restraint. Physical restraint shall not be im- (d) Effect of replacement of member or military

posed on the accused during open sessions of the judge.
court-martial unless prescribed by the military (1) Members. When after presentation of evi-
judge. dence on the merits has begun, a new member if de-

tailed under R.C.M. 505(c)(2)(B), trial may not pro-
Rule 805. Presence of military judge, ceed unless the testimony and evidence previously
members, and counsel admitted on the merits, if recorded verbatim, is read

(a) Military judge. No court-martial proceeding, ex- to the new member, or, if not recorded verbatim,
cept the deliberations of the members, may take and in the absence of a stipulation as to such testi-
place in the absence of the military judge, if detailed. mony and evidence, the trial proceeds as if no evi-
(b) Members. Unless trial is by military judge alone dence has been presented.
pursuant to a request by the accused, no court-mar-
tial proceeding may take place in the absence of any Discussion
detailed member except: Article 39(a) sessions

When a new member is detailed, the military judge should
under R.C.M. 803; examination of members under give such instructions as may be appropriate. See also R.C.M. 912

R.C.M. 912(d); when the member has been excused concerning voir dire and challenges.
under R.C.M. 505 or 912(f); or as otherwise pro- When the court-martial has been reduced below a quorum, a
vided in R.C.M. 1102. No general court-martial pro- mistrial may be appropriate. See R.C.M. 915.

ceeding requiring the presence of members may be
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R.C.M. 806(b)

(2) Military judge. When, after the presentation tary judge must also ensure that the dignit, and decorum of the

of evidence on the merits has begun in trial before proceedings are maintained and that the other rights and interests
alone, a new military judge is detailed of the parties and society are protected. Public access to a session

military judge amay be limited, and certain persons excluded from the court-
under R.C.M. 505(e)(2) trial may not proceed unless room, and, under unusual circumstances, a session may be closed.

the accused requests, and the military judge ap- A court-martial session is "closed" when no member of the

proves, trial by military judge alone, and a verbatim public is permitted to attend. A court-martial is not "closed"

record of the testimony and evidence or a stipulation merely because the exclusion of certain indis iduals results ti

t hereof is read to the military judge, or the trial pro- there being no spectators present, so long as the exclusion is not so
broad as to effectively bar everyone who might attend the sessions

ceeds as if no evidence had been presented. and is for a proper purpose. Note, however, that exclusion of spe-

cific individuals, if unreasonable under the circumstances, may si-

Rule 806. Public trial olate the accused's right to a public trial, even though other spec.

(a) In general. Except as otherwise provided in this tators remain.

rule, courts-martial shall be open to the public. For Whenever a session is closed, or some of the public is ex-
cluded, closure or exclusion must be limited in time and scope to

purposes of this rule, "public" includes members of the minimum necessary to achieve the purpose for which it is au-

both the military and civilian communities. thorized. Prevention of overcrowding or noise may justify limit-

ing access to the courtroom. Disruptive or distracting appearance

Discussion or conduct may justify excluding certain spectators. Certain spec-
tators may be excluded when necessary to protect witnesses from

Because of the requirement for public trials, courts-martial harm or intimidation. Access may be reduced when no other
must be conducted in facilities which can accommodate a reason- means is available to relieve inability to testify due to embarrass-
able number of spectators. Military exigencies may occasionally ment or extreme nervousness.
make attendance at courts-martial difficult or impracticable. as, Under some circumstances, it may be necessary to conduct
for example, when a court-martial is conducted on a ship at sea or an evidentiary hearing tojustify exclusion of some spectators (for
in a unit in a combat zone. This does not violate this rule. How- example, where harm to or intimidation of a witness is the reason
ever, such exigencies should not be manipulated to prevent at- for the exclusion).
tendance at a court-martial. The requirements of this rule may be A session may be closed without the consent of the accused
met even though only servicemembers are able to attend a court- only under Mit.R.Evid. 412(c), 505(i) and (j). or 506(i).
martial. Although not required, servicemembers should be en- Witnesses will ordinarily be excluded from the courtroom so
couraged to attend courts-martial, that they cannot hear the testimony of other witnesses. See

When public access to a court-martial is limited for some Mil.R.Evid. 615. In addition, witnesses may be instructed no to
reason, including lack of space. special care must be taken to discuss their testimony or prospective testimony with anyone ex-
avoid arbitrary exclusion of specific groups or persons. This may cept counsel, counsel's agent, or the accused in the case.
include allocating a reasonable number ofseats to members ofthe The accused may waive the right to a public trial. The fact
press and to relatives of the accused, and establishing procedures that the prosecution and defense jointly seek to have some ses-
for entering and exiting from the courtroom. See also subsection sions closed does not, however, automatically justify closure, for
(b) below. There is no requirement that there actually be specta- the public has an interest in attending courts-martial. Opening
tors at a court-martial. courts-martial to public scrutiny reduces the chance of arbitrary

The fact that a trial is conducted with members does not or capricious decisions and enhances public confidence in the
make it a public trial. court-martial process. Absent an overriding interest articulated

in findings, a court-martial must be open to the public.

(b) Control of spectators. In order to maintain the The most likely reason for a defense request to close court-
martial proceedings is to minimize the potentially adverse effect

dignity and decorum of the proceedings or for other of publicity on the trial. Thus. for example, a pretrial Article

good cause, the military judge may reasonably limit 39(a) hearing at which the admissibility of a confession will be liti-

the number of spectators in, and the means of access gated may, under some circumstances, be closed in order to pre-

to, the courtroom, exclude specific persons from the vent disclosure to the public (and hence to potential members) of

courtroom, and close a session; however, a session the very evidence that may be excluded. When such publicity may
be a problem a session should be closed only as a last resort.

may be closed over the objection of the accused only There are other methods of protecting the proceedings from

when expressly authorized by another provision of harmful effects of publicity, including a thorough voir dire (see

this Manual. R.C.M. 912), and. if necessary, a continuance to allow the harm-
ful effects of publicity to dissipate. See R.C.M. 9067(bXl). Other

Discussion methods which may occasionally be appropriate and which are
usually preferable to closing a session include: directing members

The military judge is responsible for protecting both the ac- not to read, listen to, or watch any accounts concerning the case:
cused's right to and the public's interest in a public trial. The mili- directing counsel, witnesses, and other personnel connected with
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the case not to discuss the case with certain persons (see R.C.M. Discussion
801): and selecting members from recent arrivals in the com-
mand, or from outside the immediate area (see R.C.M. 50

3
(aX3)). Article 42(a) provides that regulations of the Secretary con-

In more extreme cases, the place of trial may be changed (see cerned shall prescribed: the form oftheoath: the timeand place of

R.C.M. 906(b)(I I)) or members may be sequestered. the taking thereof, the manner of recording itw and whether the
oath shall be taken for all cases in which the duties are to be per-

Occasionally the defense and prosecution may agree to re- formed or in each case separately. In the case ofcertified legal per-
quest a closed session to enable a witness to testify without fear of sonnel (Article 26(b): Article 27(b)) these regulations may pro-
intimidation or acute embarrassment, or to testify about a matter vide for the administration of an oath on a one-time basis. See also
which, while not classified, is of a sensitive or private nature. Clo- R.C.M. 813 and 901 concerning the point in the proceedings at
sure may be appropriate in such cases, but the military judge must which it is ordinarily determined whether the required oaths hasc

carefully examine the reasons for the request and weigh them been taken or are then administered.

against the public's interest in attending courts-martial. Exclud-
ing only part of the public may be more appropriate in some
cases. (B) Witnesses. Each witness before a court-

martial shall be examined on oath.

(c) Photography and broadcasting prohibited. Video Discussion
and audio recording and the taking of photo-fndaudiorecordthepurpose otraring t e- See R.C.M. 307 concerning the requirement for an oath in
graphs-except fpreferral of charges. See R.C.M. 405 and 702 concerning the re-
cord of trial-in the courtroom during the proceed- quirements for an oath in Article 32 investigations and deposi-

ings and radio or television broadcasting of tions.
proceedings from the courtroom shall not be permit- An accused making an unsworn statement is not a "wit-

ted. However, the military judge may, as a matter of ness. " See R.C. M. 1001(c)(2)(C).

discretion permit contemporaneous closed-circuit
video or audio transmission to permit viewing or (2) Procedure for administering oaths. Any proce-
hearing by an accused removed under R.C.M. 804 dure which appeals to the conscience of the person
or by spectators when courtroom facilities are inade- to whom the oath is administered and which binds
quate to accommodate a reasonable number of spec- that person to speak the truth, or. in the case of one
tators. other than a witness, properly to perform certain du-

ties, is sufficient.

Rule 807. Oaths
Discussion

(a) Definition. "Oath" includes "affirmation."
When the oath is administered in a session to the military

judge, members, or any counsel, all persons in the courtroom
Discussion should stand. In those rare circumstances in which the trial coun-

sel testifies as a witness, the military judge administers the oath.
An affirmation is the same as an oath, except in an affirma- Unl ess o r e p ib htary conerne the

Unless otherwise pr-L-soribed by the Secretary concerned the
tion the words "so help you God" are omitted. forms below may be used, as appropriate, to administer an oath.

(A) Oath for military judge. When the military judge is
not previously sworn, the trial counsel will admin-

(b) Oaths in courts-martial, ister the following oath to the military judge:
"Do you (swear) (affirm) that you will faithfully and impar-

(I ) Who must be sworn, tially perform, according to your conscience and the laws applica-

(A) Court-martial personnel. The military ble to trial by court-martial, all the duties incumbent upon you as

judge, members of a general or special court-martial, military judge of this court-martial (, so help you God)?"

trial counsel, assistant trial counsel, defense counsel, (B) Oath for members. The following oath. as appropri-
ate. will be administered to the members by the

associate defense counsel, assistant defense counsel, trial counsel:
reporter, interpreter, and escort shall take an oath to "Do you (swear) (affirm) that you will answer truthfully the

perform their duties faithfully. For purposes of this questions concerning whether you should serve as a member of

rule, "defense counsel, .... associate defense counsel," this court-martial: that you will faithfully and impartially try. ac-
cording to the evidence, your conscience, and the laws applicable

and "assistant defense counsel," include detailed to trial by court-martial, the case of the accused now before this

and individual military and civilian counsel, court: and that you will not disclose or discover the vote or opin.
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ion of an. particular member of the court (upon a challenge or) the court-martial. Trial counsel should also ensure that all exhib-
upon the findings or sentence unless required to do so iii due it, and other documents relating to the case are properly main-
coturse of law(, so help you God)?" tained for later inclusion in the record. See also R.CM I 10 3

U)as
IC) Oaths br counsel. When counsel for either side. in- to the use of videotapes. audiotapes. and similar recordings for

eluding any associate or assistant, is not pre% iousls the record of trial Because of the potential requirement for a , er-
sworn the following oath, as appropriate. will be batim transcript, all proceedings. including sidehar conferences.
administered by the militarv judge: arguments, and rulings and instructions hb the military judge,

"'Do you (swear) (affirm) that you will faithfully perfornm all should be recorded.
the duties of (trial) (assistant trial) (defense) (associate defense) Where there is recorder failure or loss of court reporter's
(assistant defense) counsel in the case now in hearing (. so help notes. the record should be reconstructed as completely as possi-
you God)?" ble. See al.o R.CM. 11030). If the interruption is discosered dur-

(D) Oath for reporter. The trial counsel will administer tug trial, the military judge should summarize or reconstruct the
the following oath to every reporter ofa court-mar- portion of the proceedings which has not been recorded and then
tial who has not been previously sworn, proceed anew and repeat the proceedings from the point where

"Do you (swear) (affirm) that you will faithfully perlrirm the the interruption began.
duties of reporttr to this court-martial (, so help you God)*?' See R.C. M. 1305 concerning the record of trial in summary

(E) Oath for interpreter. The trial counsel or the sum- courts-martial.
mary court-martial shall administer the following See DD Forms 490 (Record of Trial). 491 (Summarized Re-
oath to every interpreter in the trial of ans case cord of Trial). and 491-1 (Summarized Record of Trial-Article
before a court-martial: 39

(a) Session).
"Do you (swear) (affirm) that in the case now in hearing you

will interpret truly the testimony you are called upon to interpret
(so help you God)?"

(F) Oath for witnesses. The trial counsel or the summarv Rule 809. Contempt proceedings
court-martial will administer the followinig oath to (a) In general. Courts-martial may exercise con-
each witness before the witness first testifies i a
case: tempt power under Article 48.

"Do you (swear) (affirm) that the es ideace sou shall gi.e in
the case now in hearing shall be the truth, the vhole truth, and Discussion
nothing but the truth (. sto help you God)?"

101 Oath Jor escort. The escort ott views or nspecttIus Article 48 pro% ides: *'A court-martial provost court. or mili-

by the court-martial will. before ser'tig, take the tary commission may punish for contempt any person who uses

following oath, which will be administered bs the anyt menacing word, sign. or gesture in its presence, or who dis-

trial counisel: turbs its proceedings by an; riot or disorder. The punishment

"Do you (swear) (affirm) that you will escort the court-mar- ma.t not exceed confinement for 39 days or a fine of $100. or

tial and will well and truly Point out to them (the place is which both."

the offense charged in this case is alleged to have been comnitted) Article 48 makes punishable "direct" contempt, that is. con-

); and that you will not speak to It l meem- tempt which is committed in the presence of the coun-martial or

bers concernting (the alleged offense) . ex- its immediate proximity."Presence" includes those places outside

cept to describe (the place aforesaid)). S the courtroom itself, such as waiting areas, deliberation room,

help you God)?" and other places set aside for the use of the court-martial while it

See Article 136 concerning persons authorized to administer is in sessiot. A "direct" contempt may be actually seen or heard

oaths, by the court-martial, in which case it may be punished summa-
rily. See subsection (b)(1) below. A "direct" contempt may also
be a contempt not actually observed by the court-martial, for ex-
ample, when an unseen person makes loud noises, whether inside
or outside the courtroom, which impede the orderly progress of

Rule 808. Record of trial the proceedings. In such a case the procedures for punishing for

The trial counsel of a general or special court- contempt are more extensive. See subsection (bX2) below.

martial shall take such action as may be necessary to The words "any person." as used in Article 48. include all
persons, whether or not subject to military law. except the mili-

ensure that a record which will meet the require- tary judge, members. and foreign nationals outside the territorial
ments of R.C.M. 1103 can be prepared. limits of the United States who are not subject to the code.

Each contempt may be separately punished.

Discussion A person subject to the code who commits contempt may be
tried by court-martial or otherwise disciplined for such miscon-

Except in a special court-martial not authorized to adjudge a duct in addition to or instead of punishment for contempt. The
bad-conduct discharge (that is, when no qualified reporter is de- military judge may order the offender removed whether or not
tailed or, absent exigency, military judge is detailed), the trial contempt proceedings are held. In some cases it may be appropri-
counsel Should ensure that a qualified court reporter is detailed to ate to warn a person whose conduct is improper that persistence
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therein may result in removal or punishment for contempt. See (A) Instructions. The military judge shall in-
R.C.M. 804. 806. struct the members so that they can properly decide

The military judge may issue orders when appropriate to en-
sure the orderly progress of the trial. Violation of such orders he questions presented.
not punishable under Article 48, but may be prosecuted as a vio- (B) Findings. The members shall decide in a
lation of Article 90 or 92. See also Article 98. closed session, upon vote by secret written ballot

Refusal to appear or to testify is not punishable under Arti- whether to hold an alleged offender in contempt. At
cle 48. Persons not subject to military law having been duly sub- least two-thirds of the members must concur in a
poenaed, may be prosecuted in Federal civilian court under Arti- finding of contempt to convict unless that member
cle 47 for neglect or refusal to appear or refusal to qualify as a
witness or to testify or to produce evidence. Persons subject to the directly witnessed the conduct in question in the
code may be punished under Article 134 for such offenses. See presence of the court-martial and finds it to be con-
paragraph 108. Part IV. temptuous.

A summary court-martial may punish for contempt. (C) Sentence. If the members find the offender

in contempt, they shall, without reopening the

(b) Method of disposition. court-martial determine the punishment in accor-

(1) Summary disposition. When conduct consti- dance with the procedures in R.C.M. 1006.

tuting contempt is directly witnessed by the court- (D) Announcement. After reaching findings,
martial, the conduct may be punished summarily. In and, if necessary, a sentence, the court-martial shallmuchcartia, the onductlmay broepsedis sumarly. bn sbe reopened and the results announced by the presi-
such cases, the regular proceedings shall be sus-

pended while the contempt is disposed of. dent.

(2) Disposition upon notice and hearing. When the (d) Record; review. A record of the contempt pro-

conduct apparently constituting contempt is not di- ceedings shall be part of the record of the court-mar-
rectly witnessed by the court-martial, the alleged of- tial during which it occurred. If the person was heldfendershall bies broughty b r the court-martiale a ned o in contempt, then a separate record of the contemptfender shall be brought be fore the court-m artial and p o e d n s s al b r p r d a d f r a d d t hproceedings shall be prepared and forwarded to the
informed orally or in writing of the alleged con- convening authority for review. The convening au-
tempt. The alleged offender shall be given a reasona- thority may approve or disapprove all or part of the
ble opportunity to present evidence, including call- t ence. The a ctio n o f theppo ve a uthor it is
ing witnesses. The alleged offender shall have the ntec t he action of teo eau i
right to be represented by counsel and shall be so ad- ntect t furterce or appeal.vised. The contempt must be proved beyond a rea- (e) Sentence. A sentence of confinement pursuant to
sonable doubt before it may be punished, a finding of contempt shall begin to run when it iss)ronabledoubtbefore wh may bepunishf ned , adjudged unless deferred, suspended, or disap-(c) Procedure; who may punish for contempt. proved by the convening authority. The place of

(1) Members not present. When the conduct al- confinement for a civilian or military person who is
legedly constituting contempt occurs during a ses- held in contempt and is to be punished by confine-
sion when the members are not present, the military ment shall be designated by the convening authority.
judge shall determine whether to punish for con- A fine does not become effective until ordered exe-
tempt, and, if so, what the punishment shall be. The cuted by the convening authority. The military
military judge may punish summarily under subsec- judge may delay announcing the sentence after a
tion (b)(1) only if the military judge recites the facts finding of contempt to permit the person involved to
for the record and states that they were directly wit- continue to participate in the proceedings.
nessed by the military judge in the actual presence of
the court-martial.

(2) Members present. When the conduct allegedly
constituting contempt occurs during a session when The immediate commander of the person held in contempt,

the members are present, contempt proceedings may or. in the case of a civilian, the convening authority should be no-

be initiated by the military judge or upon motion of tified immediately so that the necessary action on the sentence
may be taken. See R.C.M. 1101.

any member, unless the military judge rules that as a

matter of law, contempt has not been committed. If
contempt proceedings are initiated the following (f) Informing person held in contempt. The person
procedures apply. held in contempt shall be informed by the convening
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authority in writing of the holding and sentence, if (3) Combined rehearings. When a rehearing on
any, of the court-martial and of the action of the sentence is combined with a trial on the merits of
convening authority upon the sentence. one or more specifications referred to the court-mar-

tial, whether or not such specifications are being
Discussion tried for the first time or reheard. the trial will pro-

ceed first on the merits, without reference to the of-
Copies of this communication should be furnished to fiuchn

other persons including the immediate commander of the f- es being reheard on sentence onl. After findings
fenderasmay beconcerned with theexecution ofthe punishment. on the merits are announced, the members, if anN.
A copy shall be included with the record of both the trial and the shall be advised of the offenses on which the rehear-
contempt proceeding. ing on sentence has been directed. Additional chal-

lenges for cause may be permitted, and the sentenc-
ing procedure shall be the same as at an original
trial, except as otherwise provided in this rule. A sin-

Rule 810. Procedures for rehearings, new gle sentence shall be adjudged for all offenses.trials, and other trials ()Cmoiin

(a) In general. (b) Composition.
(I) Members. No member of the court-martial

(1) Rehearings in full and new or other trials. In which previously heard the case may sit as a member
rehearings which require findings on all charges and of the court-martial at any rehearing, new trial, or
specifications referred to a court-martial and in new other trial of the same case.
or other trials, the procedure shall be the same as in
an original trial except as otherwise provided i:, this ing may be the same military judge at arehea
rule. i judge who presided

over a previous trial of the same case. The existence
(2) Rehearings on sentence only. In., rchearing on or absence of a request for trial by military judge

sentence only, the procedure shall b,. the same as in alone at a previous hearing shall have no effect on
an original trial, except that tht. portion of the proce- the composition of a court-martial on rehearing.
dure which ordinarily occurs after challenges and (3) Accuseds election. The accused at a rehearing
through and including the findings is omitted, and or new or other trial shall have the same right to re-except as otherwise provided in this rule. quest enlisted members or trial be military judge

(A) Contents of the record. The contents of the alone as the accused would have at an original trial.
record of the original trial consisting of evidence
properly admitted on the merits relating to each of- Discussion
fense of which the accused stands convicted but not
sentenced may be established by any party whether See R.C.M. q02 q03.

or not testimony so read is otherwise admissible
under Mil.R.Evid. 804(b)(1) and whether or not itwas ive thoug an ntepreer.(c) Examination of record of fortner proceedings. No
was given through an interpreter, member may, upon a rehearing or upon a new or

other trial, examine the record of any former pro-
Discussion ceedings in the same case except:

Matters excluded from the record of the original trial on the (1) When permitted to do so by the military judge
merits or improperly admitted on the merits must not be brought after such matters have been received in evidence; or
to the attention of the members as a part of the original record of
trial. (2) That the president of a special court-martial

without a military judge may examine that part of
the record of former proceedings which relates to er-

(B) Plea. The accused at a rehearing only on rors committed at the former proceedings when nec-
sentence may not withdraw any plea of guilty upon essary to decide the admissibility of offered evidence
which findings of guilty are based. However, if such or other questions of law, and such a part of the re-
a plea is found to be improvident, the rehearing shall cord may be read to the members when necessary for
be suspended and the matter reported to the author- them to consider a matter subject to objection by any
ity ordering the rehearing, member.
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Discussion (e) Definition. "Other trial" means another trial of a

See R.A "M. 801(e)(2). case in which the original proceedings %ere declared

When a rehearing is ordered, the trial counsel should he pro- invalid because of lack ofjurisdiction or failure of a
sided a record of the former proceedings. accompanying docu. :harge to state an offense.
ments. and any decision or review relating to the case. as well as a
statement of the reason for the rehearing Rule 811. Stipulations

(a) In general. The parties may make an oral or

(d) Sentence limitations, written stipulation to any fact, the contents of a doc-

(1) In general. Except as otherwise provided in ument, or the expected testimony of a witness.

subsection (d)(2) of this rule, offenses on which a re- (b) Authority to reject. The military judge may. in

hearing, new trial, or other trial has been ordered the interest of justice. decline to accept a stipulation.

shall not be the basis for punishment in excess of or
more severe than the legal sentence adjudged at the Discussion
previous trial or hearing, as ultimately reduced by Although the decision to stipulate should ordmnaril, be left

the convening or higher authority, unless the sen- to the parties, the notlitarN judge should not ac,:cpt a stipulation it

tence prescribed for the offense is mandatory. When there is any doubt of the accused s oahi', other partý's, under-
standing of the nature and effect of the stipulation. The militars

a rehearing on sentencing is combined with trial on judge should also refuse to accept a stipulation wkhich is unclear or
new charges, the maximum punishment shall be the ambiguous. A stipulation of fact %. hich amounti to a complete de-

maximum punishment for the offenses being reheard fense to any offense charged should not he accepted nor. i a plea

as limited above plus the total maximum punish- of not guilty is outstanding. should one wshich practically

ment under R.C.M. 1003 for any new charges of amounts to a confession. except as described in the discussion
under subsection Mc) of this rule. If a stipulation is rejected. thewhich the accused has been found guilty. In the case parties may he entitled to a continuance.

of an "other trial" no sentence limitations apply if

the original trial was invalid because a summary or
special court-martial improperly tried an offense in- (c) Requirements. Before accepting a stipulation in
volving a mandatory punishment or one otherwise evidence, the military judge must be satisfied that
considered capital. the parties consent to its admission.

Discussion Discussion

In adjudging a sentence not in excess of one more severe than Ordinarily. before accepting any stipulation the military

one imposed prevtously, a court-martial is not limited to adjudg- Judge should inquire to entsure that the accused understands the

ing the same or a lesser amount of the same type of punishment right not to stipulate. understands the stipulation, and cotsents to

formerly adjudged. An appropriate sentence on a retried or it,

reheard offense should be adjudged without regard to any credit If the stipulation practically amounts to a confession to an

to which the accused may be entitled. offense to which a not guilty plea is outstanding. it may not be ac-

See R.C.M. 201(f)(2)(C): 1301(c). cepted unless the military judge ascertains: (A) from the accused

See R.C.M. 103(2) and (3) as to when a rehearing may be a that the accused understands the right not to stipulate and that

capital case. the stipulation will not be accepted without the accused's consent:

The members should not be advised of the basis for the sen. that the accused understands the contents and effect of the stipu-

tence limitation under this rule. lation; that a factual basis exists for the stipulationm and that the
accused, after consulting with counsel, consents to the stipula-
tion: and (B) from the accused and counsel for each party

(2) Pretrial agreement. If, after the earlier court- whether there are any agreements between the parties in connec-

martial, the sentence was approved in accordance tion with the stipulation. and. if so. what the terms of such agree-
ments are.

with a pretrial agreement and at the rehearing the A stipulation practically amounts to a confession when it is

accused fails to comply with the pretrial agreement, the equivalent of a guilty plea, that is, when it establishes. directly

by failing to enter a plea of guilty or otherwise, the or by reasonable inference. every element ofa charged offense and

sentence as to the affected charges and specifications when the defense does not present evidence to contest any poten-

may include any otherwise lawful punishment not in tial remaining issue of the merits. Thus, a stipulation which tends
to establish, by reasonable inference. every element of a charged

excess of or more severe than that lawfully adjudged offense does not practically amount to a confession if the defense

at the earlier court-martial. contests an issue going to guilt which is not foreclosed by the stip-
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ulation. For example. a stipulation of fact that contraband drugs members, if any, presented to them, or both. Once
were discovered in a vehicle owned by the accused would nor- accepted, an oral stipulation shall be announced to
mally practically amount to a confession if no other evidence were ted , if any.

presented on the issue, but would not if the defense presented tvi- the members, if any.
dence to show that the accused was unaware of the presence of
the drugs. Whenever a stipulation establishes the elements of a Rule 812. Joint and common trials
charged offense, the military judge should conduct an inquiry as
described above. In joint trials and in common trials. each accused

If, during an inquiry into a confessional stipulation the mili- shall be accorded the rights and privileges as if tried
tary judge discovers that there is a pretrial agreement, the mili- separately.
tary judge must conduct an inquiry into the pretrial agreement.
See R.C.M. 910(f). See also R.C.M. 705. Discussion

See R.C.M. 307(c)(
5

) coota-rning preparing charges and

(d) Withdrawal. A party may withdraw from an specifications for joint trials. See R.C.M. 601(eH3) comcertnmg re-

agreement to stipulate or from a stipulation at any ferral of charges for joint or common trials, and the distinction

time before a stipulation is accepted; the stipulation between the two. See R.C.M, 90tbh)() concerning motions to

may not then be accepted. After a stipulation has seser and other appropriate motions in joint or coniniot trial,

In a joint or common trial, each accused may be representedbeen accepted a party may withdraw from it only if by separate counsel, make challenges for cause, make peremptor_
permitted to do so in the discretion of the military challenges (see R.C.M. 912). cross-examine wittnesses. elect

judge. whether to testify, introduce esidence. request that the member-
ship of the court include enlisted personts. if an enlisted accused.

Discussion and, if a military judge has been detailed, request trial b. militar.

judge alone.

If a party withdraws from an agreement to stipulate or from Where different elections are made (and. when necessar,. ap-
a stipulation. before or after it has been accepted, the opposing proved) as to court-martial composition a seserance is necessary.

party may be entitled to a continuance to obtain proof of the mat- Thus, if one co-accused elects to be tried bs a court-martial com-
ters which were to have been stipulated, posed of officers. and a second requests that enlisted members be

Ifa party is permitted to withdraw from a stipulation previ- detailed to the court. and a thirdsubmit, a request for trial b. mnl-
ously accepted, the stipulation must be disregarded by the court- itary judge alone, which request is approved, three separate trials
martial, and an instruction to that effect should be given, must be conducted.

In a joint or common trial, evidence ahich is admissible
against only one or some of the joint or several accused maN be

(e) Effect of stipulation. Unless properly withdrawn considered only against the accused concerned. For e.%ample.

or ordered stricken from the record, a stipulation of when a stipulation is accepted which was made by only one or

fact that has been accepted is binding on the court- some of the accused, the stipulation does not apply to those ac-
cused who did not join it. See also Mil.R.Esid 306. In such in-martial and may not be contradicted by the parties stances the members must be instructed that the stipulation or e -

thereto. The contends of a stipulation of expected idence may be considered only with respect to the accused with

testimony or of a document's contents may be at- respect to whom it is accepted.
tacked, contradicted, or explained in the same way
as if the witness had actually so testified or the docu-
ment had been actually admitted. The fact that the Rule 813. Announcing personnel of the
parties so stipulated does not admit the truth of the Rule and acc used
indicated testimony or document's contents, nor
does it add anything to the evidentiary nature of the (a) Opening sessions. When the court-martial is
testimony or document. The Military Rules of Evi- called to order for the first time in a case, the mili-
dence apply to the contents of stipulations. tary judge shall ensure that the following is an-
(f) Procedure. When offered, a written stipulation nounced:
shall be presented to the military judge and shall be (I) The order, including any amendment, by
included in the record whether accepted or not. which the court-martial is convened;
Once accepted, a written stipulation of expected tes- (2) The name, rank, and unit or address of the ac-
timony shall be read to the members, if any, but shall cused;
not be presented to 'hem; a written stipulation of (3) The name and rank of the military judge, if
fact or of a document's contents may be read to the one has been detailed;
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(4) The names and ranks of the members, if any, it has been closed for any reason, the military judge
who are present; shall ensure that the record refle':ts whether all par-

(5) The names and ranks of members who are ab- ties and members who were present at the time of
sent, if presence of members is required; the adjournment or recess, or at the time the court-

(6) The names and ranks (if any) of counsel who martia, closed, are present.
are present; (c) Additions, replacement, and '.bsences of person-

(7) The names and ranks (if any) of counsel who neL Whenever th•ere is a replacement of the militar)
are absent; and judge, any member, or counsel, either through the

(8) The name and rank (if any) of any detailed appearance of new personnel or personnel previ-
court reporter. ously absent or through the absence of personnel
(b) Later proceedings. When the court-martial is previously present, the milita.y juoge shall ensure
called to order after a recess or adjournment or after the record reflects the change and the reason for it.
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CHAPTER IX. TRIAL PROCEDURES THROUGH FINDINGS

Rule 901. Opening session member of the prosecution has acted in any manner

(a) Call to order. A court-martial is in session when which might tend to disqualify that counsel.

the military judge so declares. (2) Defense counsel. The detailed defense counsel
shall announce the legal qualifications and status as

Discussion to oaths of the detailed members of the defense and
whether any member of the defense has acted in any

The military judge should examine the charge sheet, conven- manner which might tend to disqualify that counsel.
ing order, and any amending orders before calling the initial ses- Any defense counsel not deta"ed shall state that
sion to order. counsel's legal qualifications, and whether that

Article 35 provides that in time of peace, no proceedings, in-
cluding Article 39(a) sessions, may be conducted over the ac- counsel has acted in any manner which might tend
cused's objection until five days have elapsed from the service of to disqualify the counsel.
charges on the accused in the case of a general court-martial. The (3) Disqualification. If it appears that any counsel
period is three days for a special court-martial. In computing may be disqualified, the military judge shall decide
these periods, the date of service and the date of the proceedings the matter and take appropriate action.
are excluded. Holidays and Sundays are not excluded. Failure to
object waives the right to the waiting period, but if it appears that
the waiting period has not elapsed, the military judge should Discussion
bring this to the attention of the defense and secure an affirmatiwie Counsel may be disqualified because of lack of necessary
waiver on the record. qualifications, or because of duties or actions which are inconsis-

tent with the role of counsel. See R.C.M. 502(d) concerning quali-

fications of counsel.
(b) Announcement of parties. After the court-mar- If it appears that any counsel may be disqualified, the mili-
tial is called to order, the presence or absence of the tary judge should conduct an inquir. or hearing. If any detailed

parties, military judge, and members shall be an- counsel is disqualified, the appropriate authority should be in-

nounced. formed. If any defense counsel is disqualified, the accused should
be so informed.

If the disqualification of trial or defense counsel is one which
Discussion the accused may waive, the accused should be so informed by the

military judge, and given the opportunity to decide whether to
If the orders detailing the military judge and counsel have waive the disqualification. In the case of defense counsel, if the

not been reduced to writing, an oral announcement of such detail- disqualification is not waivable or if the accused elects not to
ing is required. See R.C.M. 503(b) and (c). waive the disqualification, the accused should be informed of the

choices available and given the opportunity to exercise such op-
tions.

(c) Swearing reporter and interpreter. After the per- If any counsel is disqualified, the military judge should en-

sonnel have been accounted for as required in sub- sure that the accused is not prejudiced by any actions of the dis-

section (b) of this rule, the trial counsel shall an- qualified counsel or any break in representation of the accused.
Disqualification of counsel is not a jurisdictional defect: suchnounce whether the reporter and interpreter, if any error must be tested for prejudice.

is present, have been properly sworn. If not siA orn, If the membership of the p osecution or defense changes at
the reporter and interpreter, if any, shall be sworn. any time during the proceedings, the procedures in this subsec-

tion should be repeated as to the new counsel. In addition, the
Discussion military judge should ascertain on the record whether the accused

objects to a change of defense counsel. See R.C.MN. 505(d)(2) and

See R.C.M. 807 concerning the oath to be administered to a 506(c).
court reporter or interpreter, if a reporter or interpreter is re-
placed at any time during trial, this should be noted for the re-
cord, and the procedures in this subsection should be repeated. (4) Inquiry. The military judge shall, in open ses-

sion:

(A) Inform the accused of the rights to be rep-
(d) Counsel. resented by military counsel detailed to the defense;

(1) Trial counsel. The trial counsel shall an- or by individual military counsel requested by the
nounce the legal qualifications and status as to oaths accused, if such military counsel is reasonably avail-
of the members of the prosecution and whether any able; and by civilian counsel, either alone or in asso-
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ciation with military counsel, if such civilian counsel Rule 902. Disqualification of military judge
is provided at no expense to the United States; (a) In general. Except as provided in subsection (e)

(B) Inform the accused that, if afforded indi- of this rule, a military judge shall disqualify himself
vidual military counsel, the accused may request re- or herself in any proceeding in which that military
tention of detailed counsel as associate counsel, judge's impartiality might reasonably be questioned.
which request may be granted or denied in the sole (b) Specific grounds. A military judge shall also dis-

discretion of the authority who detailed the counsel; qualify himself or herself in the following circum-

(C) Ascertain from the accused whether the stances:
(1) Where the military judge has a personal bias

auD) u rsmptayndstee, rihts;ver twooor prejudice concerning a party or personal knowl-
(D) Promptly inquire, whenever two or more edge of disputed evidentiary facts concerning the

accused in a joint or common trial are represented proceeding.
by the same detailed or individual military or civil- (2) Where the military judge has acted as coun-
ian counsel, or by civilian counsel who are associ- sel, investigating officer, legal officer, staff judge ad-
ated in the practice of law, with respect to such joint vocate, or convening authority as to any offense
representation and shall personally advise each ac- charged or in the same case generally.
cused of the right to effective assistance of counsel, (3) Where the military judge has been or will be a
including separate representation. Unless it appears witness in the same case, is the accuser, has for-
that there is good cause to believe no conflict of in- warded charges in the case with a personal recom-
terest is likely to arise, the military judge shall take mendation as to disposition, or, except in the per-
appropriate measures to protect each accused's right formance of duties as military judge in a previous
to counsel; and trial of the same or a related case, has expressed an

opinion concerning the guilt or innocence of the ac-
Discussion cused.

Whenever it appears that any defense counset may face a (4) Where the military judge is not eligible to act
conflict ofinterest, the military judge should inquire into the mat- because the military judge is not qualified under
ter, advise the accused of the right to effective assistance of coun- R.C.M. 502(c) or not detailed under R.C.M. 503(b).
sel, and ascertain the accused's choice of counsel. When defense (5) Where the military judge, the military judge's
counsel is aware of a potential conflict of interest, counsel should spouse, or a person within the third degree of rela-
discuss the matter with the accused. If the accused elects to waive tionship to either of them or a spouse of such person:
such conflict, counsel should inform the military judge of the (A) Is a party to the proceeding;
matter at an Article 39(a) session so that an appropriate record
can be made. (B) Is known by the military judge to have an

interest, financial or otherwise, that could be sub-
stantially affected by the outcome of the proceeding;

(E) Ascertain from the accused by whom the or
accused chooses to be represented. (C) Is to the military judge's knowledge likely

(5) Unsworn counsel. The military judge shall ad- to be a material witness in the proceeding.
minister the oath to any counsel not sworn.

Discussion
Discussion A military judge should inform himself or herself about his

See R.C.M. 807. or her financial interests, and make a reasonable effort to inform
himself or herself about the financial interests of his or her spouse
and minor children living in his or her household.

(e) Presence of members. In cases in which a mili-
tary judge has been detailed, the procedures de- (c) Definitions. For the purposes of this rule the fol-
scribed in R.C.M. 901 through 903, 904 when au- lowing words or phrases shall have the meaning in-
thorized by the Secretary concerned, and 905 dicated-
through 910 shall be conducted without members (1) "Proceeding" includes pretrial, trial, post-
present in accordance with R.C.M. 803. trial, appellate review, or other stages of litigation.
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(2) The "degree of relationship" is calculated ac- of such a session, before assembly, the military judge
cording to the civil law system. shall ascertain, as applicable, whether an enlisted ac-

cused elects to be tried by a court-martial including
Discussion enlisted members. The military judge may, as a mat-

Relatives within the third degree of relationship are children. ter of discretion, permit the accused to defer request-
grandchildren, great grandchildren, parents, grandparents, great ing enlisted members until any time before assem-
grandparents. brothers, sisters, uncles, aunts. nephews, and bly, which time may be determined by the military
nieces. judge.

(2) Request Jbr trial by military judge alone.
(3) "Military judge" does not include the presi- Before the end of the initial Article 39(a) session, or,

dent of a special court-martial without a military in the absence of such a session, before assembly, the
judge. military judge shall ascertain, as applicable, whether
(d) Procedure. in a noncapital case, the accused requests trial by the

(1) The military judge shall, upon motion of any military judge alone. The accused may defer re-
party or sua sponte, decide whether the military questing trial by military judge alone until any time
judge is disqualified, before assembly.

Discussion Discussion

There is no peremptory challenge against a military judge. A Only an enlisted accused mas request that enlisted members
military judge should carefully consider whether any of the be detailed to a court-martial. Trial hy military judge alone is ntit
grounds for disqualification in this rule exist in each case. The permitted in capital cases (wee R.C.M. 20)1(0(1 )(C0) or in special
military judge should broadly construe grounds for challenge but courts-martial in which not military judge has been detailed.
should not step down from a case unnecessarily.

Possible grounds for disqualification should be raised at the
earliest reasonable opportunity. They may be raised at any time. (b) Form of election.
and an earlier adverse ruling does not bar later consideration of
the same issue, as. for example, when additional evidence is dis- (1) Request for enlisted members. A request for
covered, the membership of the court-martial to include en-

listed persons shall be in writing and signed by the
accused or shall be made orally on the record.

(2) Each party shall be permitted to question the (2) Requestfor trial be military judge alone. A re-

military judge and to present evidence regarding a quest for trial by military judge alone shall be in

possible ground for disqualification before the mili- writ and sige by the ause or shall be md

tary judge decides the matter. writing and signed by the accused or shall be made

(3) Except as provided under subsection (e) of orally on the record.

this rule, if the military judge rules that the military (c) Action on election.

judge is disqualified, the military judge shall recuse (1) Request for enlisted members. Upon notice of
himself or herself. a timely request for enlisted members by an enlisted
(e) Waiver. No military judge shall accept from the accused, the convening authority shall detail en-
parties to the proceeding a waiver of any ground for listed members to the court-martial in accordance
disqualification enumerated in subsection (b) of this with R.C.M. 503 or prepare a detailed written state-
rule. Where the ground for disqualification arises ment explaining why physi:al conditions or military
only under subsection (a) of this rule, waiver may be exigencies prevented this. The trial of the general is-
accepted provided it is preceded by a full disclosure sue shall not proceed until this is done.
on the record of the basis for disqualification. (2) Request for military judge alone. Upon receipt

of a timely request for trial by military judge alone
Rule 903. Accused's elections on the military judge shall:
composition of court-martial (A) Ascertain whether the accused has con-
(a) Time of elections. suited with defense counsel and has been informed

(1) Request for enlisted members. Before the end of the identity of the military judge and of the right
of the initial Article 39(a) session or, in the absence to trial by members, and
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Discussion (e) Untimely requests. Failure to request, or failure

Ordinarily the military judge should inquire personally t to withdraw a request for enlisted members or trial
theaccusedtoensure that theaccused'swaiverofthe right toiial by military judge alone in a timely manner shall
by members is knowing and understanding. Failure to do so is not waive the right to submit or to withdraw such a re-
error, however. where such knowledge and understanding other- quest. However, the military judge may until the be-
wise appear on the record. ginning of the introduction of evidence on the mer-

DD Form 1722 (Request for Trial Before Military Judge its, as i tntter of discretion, approve an untimely
Alone (Art. 16, UCMJ)) should normally be used for the purpose
of requesting trial by military judge alone under this rule. if a request or withdrawal of a request.
written request is used.

Discussion

(B) Approve or disapprove the request, in the in exercising discretion whether to approve an untimely re-
military judge's discretion. quest or % ithdrawal of a request, the military judge should bal-

ance the reason for the request (for example. whether it is a mere
change of tactics or results from a substantial change ofcircum-

Discussion stances) against any expense. delay, or inconsenience which

A timely request for trial by military judge alone should be would result from granting the request.

granted unless there is substantial reason why, in the interest of
justice, the military judge should not sit as factfinder. The mili-
tary judge may hear arguments from counsel before acting on the (f) Scope. For purposes of this rule, "military judge"
request. The basis for denial of a request must be made a matter of does not include the president of a special court-
record. martial without a military judge.

(3) Other. In the absence of a request for enlisted Rule 904. Arraignment

members or a request for trial by military judge Arraignment shall be conducted in a court-mar-
alone, trial shall be by a court-martial composed of tial session and shall consist of reading the charges
officers. and specifications to the accused and calling on the

accused to plead. The accused may waive the read-
Discussion ing.

Ordinarily if no request for enlisted members or trial by mili-
tary judge alone is submitted, the military judge should inquire Discussion
whether such a request will be made (see subsection (a)( 1) of this Arraignment is complete when the accused is called upon to
rule) unless these elections are not available to the accused. plead; the entry of pleas is not part of the arraignment.

When authorized by regulations of the Secretary concerned.
(d) Right to withdraw request. the arraignment should be conducted at an Article 39(a) sessiondwwhen a military judge has been detailed. The accused may not be

(1) Enlisted members. A request for enlisted arraigned at a conference under R.C.M. 802.
members may be withdrawn by the accused as a Once the accused has been arraigned, no additional charges
matter of right any time before the end of the initial against that accused may be referred to that court-martial for trial

Article 39(a) session, or, in the absence of such a ses- with the previously referred charges. See R.C.M. 601(eX2).
sion, before assembly. The defense should be asked whether it has any motions to

(2) Military judge. A request for trial by military make before pleas are entered. Some motions ordinarily must be
made before a plea is entered. See R.C.M. 905(b).judge alone may be withdrawn by the accused as a

matter of right any time before it is approved, or
even after approval, if there is a change of the mili-
tary judge. Rule 905. Motions generally

(a) Definitions and form. A motion is an application
Discussion to the military judge for particular relief. Motions

Withdrawal ofa request for enlisted members or trial by mil- may be oral or. at the discretion of the military
itary judge alone should be shown in the record, judge, written. A motion shall state the grounds

upon which it is made and shall set forth the ruling

11-92



R.C.M. 905(d)

or relief sought. The substance of a motion, not its Discussion
form or designation, shall control. See alo R.C.M. 703. 1lX)l(c)

Discussion (5) Motions for severance of charges or accused,
Motions may be motions to suppress [(see R.C.M. or
b)(3))]; motions for appropriate relief (see R.C.M. 906); mo-

s to dismiss (see R.C.M. 907); or motions for findings of not DiscussionS•ilty (see R.C.M. 917). Dsuso
___ __ (see R. 917).See R.C.M. 812; 906(bX9) and (10).

(b) Pretrial motions. Any defense, objection, or re-
quest which is capable of determination without the (6) Objections based on denial of request for idi-
trial of the general issue of guilt may be raised before vidual military counsel or for retention of detailed

trial. The following must be raised before a plea is defense counsel when individual military counsel
entered: has been granted.

(1) Defenses or objections based on defects (other Discussion
than jurisdictional defects) in the preferral, forward-
ing, investigation, or referral of charges; See R.C.M. 506(h); 9O)(bl(2).

Discussion (c) Burden of proof.

Such nonjurisdictional defects include unsworn charges. in- (1) Standard. Unless otherwise provided in this

adequate Article 32 investigation, and inadequate pretrial advice. Manual, the burden of proof on any factual issue the
See R.C.M. 307; 401-407: 601-604. resolution of which is necessary to decide a motion

shall be by a preponderance of the evidence.

(2) Defenses or objections based on defects in the Discussion
charges and specifications (other than any failure to See Mil.R.Evid. 104(a) concerning the applicabilit, of the

show jurisdiction or to charge an offense, which ob- Military Rules of Evidence to certain preliminary questions.

jections shall be resolved by the military judge at any
time during the pendency of the proceedings); (2) Assignment.

Discussion (A) Except as otherwise provided in this Man-
ual the burden of persuasion on any factual issue the

See R.C.M. 307; 906(b)(3). resolution of which is necessary to decide a motion
shall be on the moving party.

(3) Motions to suppress evidence; Discussion
See. for example, subsection (c)(2)(B) of this rule. R.C.M_

Discussion 908 and Mil.R.Evid. 304(e), 311 (e). and 321(d) for provisions spe-

Mil.R.Evid. 304(d), 311(d). and 321(c) deal with the admis- cifically assigning the burden of proof.

sibility of confessions and admissions, evidence obtained from un-
lawful searches and seizures. and eyewitness identification. re- (B) In the case of a motion to dismiss for lack
spectively. Questions concerning the admissibility of evidence on
other grounds may be raised by objection at trial or by motions in of jurisdiction, denial of the right to speedy trial
limine. See R.C.M. 906(b)(13): Mil.R.Evid. 103(c); 104(a) and under R.C.M. 707, or the running of the statute of
(c). limitations, the burden of persuasion shall be upon

the prosecution.
(d) Ruling on motions. A motion made before pleas

(4) Motions for discovery under R.C.M. 701 or are entered shall be determined before pleas are en-
for production of witnesses or evidence; tered unless, if otherwise not prohibited by this
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Manual, the military judge for good cause orders out of the same transaction as those charged at the
that determination be deferred until trial of the gen- court-martial at which the determination was made,
eral issue or after findings, but no such determina- a determination of law and the application of law to
tion shall be deferred if a party's right to review or the facts may be disputed by the United States. This
appeal is adversely affected. Where factual issues are rule also shall apply to matters which were put in is-
involved in determining a motion, the military judge sue and finally determined in any other judicial pro-
shall state the essential findings on the record. ceeding in which the accused and the United States

or a Federal governmental unit were parties.
Discussion

Discussion
When trial cannot proceed further as the result of dismissal

or other rulings on motions, the court-martial should adjourn and See also R.C.M. 907(bl(2 )tC). Whether a matter has been fi-
a record of the proceedings should be prepared for the convening nally determined in another judicial proceeding with jurisdiction
authority. See R.C.M. 908(bX4) regarding automatic stay ofcer- to decide it. and whether such determination binds the United
tain rulings and orders subject to appeal under that rule. Notwith- States in another proceeding are interlocutory questions. See
standing the dismissal of some specifications. trial ma% proceed in R.C.M. go]l1e). It does not matter whether the earlier proceeding
the normal manner as long as one or more charges and specifica- ended in ati acquittal, con%, iction, or otherwise, as long as the de-
tions remain. The promulgating orders should reflect the action termination is final. Except for a ruling which is, or amounts to. a
taken by the court-martial on each charge and specification, in- finding of not guilt). a ruling ordinarily is not final until action on
eluding any which were dismissed by the military judge on a too- the court-martial is completed. See Article 76: R.C.M. 1209. The
tion. See R.C.M. 1114. accused is not bound in a court-martial by rulings in another

court-martial. But see Article 3(b): R.C.Mý 202.
The determination must hase been made by a court-martial.

(e) Effect of failure to raise defenses or objections. revie•,iing authorit', or appellate court, or by another judicial

Failure by a party to raise defenses or objections or body. such as a United States court. A pretrial determination by a
convening authority is ttot a final determination under this rule.

to make motions or requests which must be made although sonic decisions by a convening authority may bind the

before pleas are entered under subsection (b) of this Government under other rules. See. for example. R.C.M. 601,

rule shall constitute waiver. The military judge for 604. 704. 705.

good cause shown may grant relief from the waiver. The United States is bound by a final determination by a

Other motions, requests, defenses, or objections, ex- court of competent jurisdiction even if the earlier determination is
erroneous, except when the offenses charged at the second pro-

cept lack of jurisdiction or failure of a charge to al- ceeding arose out of a different transaction from those charged at
lege an offense, must be raised before the court-mar- the first and the ruling at the first proceeding was based on an in-

tial is adjourned for that case and, unless otherwise correct determination of law.
provided in this Manual, failure to do so shall consti- A final determination in one case may be the basis for a mo-

tute waiver. tion to dismiss or a motion for appropriate relief in another case.
dependitg on the circumstances. The nature of the earlier deter-
mination and the grounds for it will determine its effect in other

Discussion proceedings.
Examples:

See also R.C.M. 910j) concerning matters waived by a plea (( 1) The military judge dismissed a charge for lack of
of guilty. personal jurisdiction, on grounds that the accused was only 16

years old at the time of enlistment and when the offenses oc-
curred. At a second court-martial of the same accused for a differ-

(f) Reconsideration. On request of any party or sua ent offense, the determination in the first case would require dis-

sponte, the military judge may reconsider any rul- missal of the new charge unless the prosecution could show that
ing, other than one amounting to a finding of not since that determination the accused had effected a valid enlist-
guilty, made by the military judge. ment or constructive enlistment. See R.C.M. 202. Note, however.

that if the initial ruling had been based on an error of law (for ex-

(g) Effect offinal determinations. Any matter put in ample, if the military judge had ruled the enlistment invalid be-

issue and finally determined by a court-martial, re- cause the accused was 18 at the time of enlistment) this would not

viewing authority, or appellate court which had ju- require dismissal in the second court-martial for a different of-

risdiction to determine the matter may not be dis- fense. (2) The accused was tried in United States district court
puted by the United States in any other court- for assaulIt on a Federal officer. The accused defended solely on

martial of the same accused, except that, when the the basis of alibi and was acquitted. The accused is then charged

offenses charged at one court-martial did not arise in a court-martial with assault tin a different person at the same
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time and place as the assault on a Federal officer %sas alleged to and upon a claim of privilege the military judge shall
have occurred. The acquittal of the accused in Federal district excise portions of the statement containing privi-
court would bar conviction of the accused in the court-martial. In

cases of this nature, the facts of the first trial must be examined to leged matter.
determine whether the finding of the first trial is logically incon-
sistent with guilt in the second case. Rule 906. Motions for appropriate relief

(3) At a court-martial for larceny, the military judge ex-
cluded evidence of a statement made by the accused relating to (a) In general. A motion for appropriate relief is a
the larceny and other uncharged offenses because the statement request for a ruling to cure a defect which deprives a
was obtained by coercion. At a second court-martial for an unre- party of a right or hinders a party from preparing for
lated offense, the statement excluded at the first trial would be trial or presenting its case.
inadmissible, based on the earlier ruling, if the first case had be-
come final. If the earlier ruling had been based on an incorrect in- (b) Grounds for appropriate relief. The following
terpretation of law, however, the issue of admissibility could be may be requested by motion for appropriate relief.
litigated anew at the second proceeding. This list is not exclusive.

(4) At a court-martial for absence without authority. (I) Continuances. A continuance may be granted
the charge and specification were dismissed for failure to state an
offense. At a later court-martial for the same offense, the earlier only by the military judge.
dismissal would be grounds for dismissing the same charge and
specification, but would not bar further proceedings on a new Discussion
specification not containing the same defect as the original specifi-
cation. The military judge should. upon a showing of reasonable

cause, grant a continuance to any party for as long and a, often as
is just. Article 40. Whether a request for a continuance should be

(h) Written motIL ls. Written motions may be sub- granted is a matter within the discretion of the military judge.

mitted to the military judge after referral and when Reasons for a continuance may include: insufficient opportunity
to prepare for trial; unavailability of an essential witness: the in-appropriate they may be supported by affidavits, terest of Government in the order of trial of related cases: and ill-

with service and opportunity to reply to the oppos- ness of an accused, counsel. military judge. or member. See a/so

ing party. Such motions may be disposed of before R.C.M. 602: 803.

arraignment and without a session. Upon request,
either party is entitled to an Article 39(a) session to
present oral argument or have an evidentiary hear- (2) Record of denial of individual military coun-
ing concerning the disposition of written motions. sel or of denial of request to retain detailed counsel

(i) Service. Written motions shall be served on all when a request for individual military counsel was

other parties. Unless otherwise directed by the mili- granted. If a request tor military counsel was denied,

tary judge, the service shall be made upon counsel which denial was upheld on appeal (if available) or if

for each party. a request to retain detailed counsel was denied when

() Application to convening authority. Except as the accused is represented by individual military

otherwise provided in this Manual, any matters counsel, and if the accused so requests, the military

which may be resolved upon motion without trial of judge shall ensure that a record of the matter is in-

the general issue of guilt may be submitted by a cluded in the record of trial, and may make findings.

party to the convening authority before trial for de- The trial counsel may request a continuance to in-

cision. Submission of such matter to the convening form the convening authority of those findings. The
authority is not, except as otherwise provided in this military judge may not dismiss the charges or other-
Manual, required, and is, in any event, without wise effectively prevent further proceedings based on
prejudice to the renewal of the issue by timely mo- this issue. However, the military judge may grant
tion before the military judge. reasonable continuances until the requested military
(k) Production of statements on motion to suppress. counsel can be made available if the unavailability
Except as provided in this subsection, R.C.M. 914 results from temporary conditions or if the decision
shall apply at a hearing on a motion to suppress evi- of unavailability is in the process of review in admin-
dence under subsection (b)(3) of this rule. For pur- istrative channels.
poses of this subsection, a law enforcement officer (3) Correction of defects in the Article 32 investi-
shall be deemed a witness called by the Government, gation or pretrial advice.
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Discussion Discussion

See R.C.M. 405; 406. If the motion is granted. the military The purposes of a bill of particulars are to inlorm the a,:-
judge should ordinarily grant a continuance so the defect ma, be cused of the nature of the charge A ith suflicient prccittsoi to en-
corrected. able the accused to prepare for trial, to asoid or ntininiile the dan-

ger of surprise at the time of trial, and to enable the accuscd to
plead the acquittal or cons iction in bar of another prosecution tlr

(4) Amendment of charges or specifications. A the same offense when the specification itself is too %ague and ii-
definite for such purposes.

charge or specifications. A charge or specification A bill of particulars should not be used to conduct discovery

may not he amended over the accused's objection of the Goý.ernment's theory of a case, to force detatled disclosur.
unless the amendment is minor within the meaning of acts undefrlving a charge, or to restrict the Gosernntent's proof

of R.C.M. 603(a) at trial.
A bill of particulars need not be sworn because il is tiot part

of the specification. A bill of particulars cannot Ne used to repair a
Discussion specification which is otherwise not legall. sufficient

See a/so R ( M. 307.

An amendment may be appropriatc ,hen a p'ecification is (7) Discovery and production of cvidence and
unclear, redundant, itarifully drafted, misnames an accused, or is witesse.
laid under the wrong article. A specification may be amended by
striking surplusage. or substituting or adding new language. Sui-
plusage may include irrelevant or redundant details or aggravat- Discussion
ing circumstances which are not necessary to enhance the maxi-
mum authorized punishment or to explain the essential facts of See R.C.M. 701 concerning disco.er Sc' R CM. 703. q14
the offense. When a specification is amended after the accused has and 1001(c) concerning production of es deuce atd witnesses.

entered a plea to it. the accused should be asked to plead anew to
the amended specification. A bill of particulars (see subsection
(bX6) of this rule) may also he used when a specification is indefi- (8) Relief from pretrial confinement in violation
nite or ambiguous. of R.C.M. 305.

If a specification, although stating an offense, is so defective
that the accused appears to have been misled, the accused should Discussion
be given a continuance upon request, or. in an appropriate case
(see R.C.M. 907(b)(3)). the specification may be dismissed.

(5) Severance of a duplicitous specification into (9) Severance of multiple accused, if it appears

two or more specificationse that an accused or the Government is prejudiced by
a joint or common trial. In a common trial, a sever-

ance shall be granted whenever any accused, otherthan the moving accused, faces charges unrelated to

Each specification may state only one offense. R.C.M. those charged against the moving accused.
307(c)(4). A duplicitous specification is one which alleges two or
more separate offenses. Lesser included offenses (see Part IV. par- Discussion
agraph 2) are not separate, nor is a continuing offense involving
several separate acts. The sole remedy for a duplicitous specifica- A motion for severance is a request that one or more accused
tion is severance of the specification into two or more specifica- against whom charges have been referred to a joint or common
tions. each of which alleges a separate offense contained in the du- trial be tried separately. Such a request should be liberally consid-
plicitous specification. However, if the duplicitousness is ered in a common trial, and should be granted if good cause is
combined with or results in other defects, such as misleading the shown. For example, a severance is ordinarily appropriate when:
accused, other remedies may be appropriate. See subsection (b)(3) the moving party wishes to use the testimony of one or more of
of this rule. See also R.C.M. 907(B)(3). the coaccused or the spouse of a coaccused: a defense of a coac-

cused is antagonistic to the moving party: or evidence as to any
other accused will improperly prejudice the moving accused.

(6) Bill of particulars. A bill of particulars may be If a severance is granted by the military judge, the military
judge will decide which accused will be tried first. See R.C.M.amended at any time, subject to such conditions as 801(a)(1). In the case of joint charges, the military judge will di-

justice permits. rect an appropriate amendment of the charges and specifications.
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See also R.C.M. 30
7

(c)(5): 601(e)(3); 604: 812. the prejudice which nia, result front brinngg ingadnts-hiblc nit.
ter% to the attention of court metmbers

Whether to rule on an e% idettintar. qu.,tion befoure it a rie,
(10) Severance of offenses, but only to prevent during trial on the general issue is a matter ssithin the dis:ctiott

manifest injustice, of the miliiarý judge. But wee RC MI 15th! 3' and idI and

Mil.R.E.id. 3044eH2): 311((e82): 32lhdX2i

Discussion
Ordinarily. all known charges should be tried at a single (14) Motions relating to mental capacity or re-

court-martial. Joinder of minor and major offenses, or of unre- sponsibility of the accused.
lated offenses is not alone a sufficient ground to sever offenses. For
example, when an essential witness as to one offense is unavaila- Discussion
ble, it might be appropriate to sever that offense to prevent viola-
tion of the accused's right to a speedy trial. See R C.M. 706. 9•(9. and 916(k) regarding procedures aitd

standards concerning the mental capactlt or re,,onsi,,utit. of the
accused.

(i1) Change of place of trial. The place of trial

may be changed when necessary to prevent
prejudice to the rights of the accused or for the con-
venience of the Government if the rights of the ac- Rule 907. Motions to dismiss

cused are not prejudiced thereby. (a) In general. A motion to dismiss is a request to
terminate further proceedings as to one or more

Discussion charges and specifications on grounds capable of res-
olution without trial of the general issue of guilt.

A change of the place of trial may be necessary when there

exists in the place where the court-martial is pending so great a Discussion
prejudice against the accused that the accused cannot obtain a fair
and impartial trial there, or to obtain compulsory process over an Dismissal of a specification terminates the proceeding %.ith
essential witness. respect to that specification unless the decision to disniss is re-

When it is necessary to change the place of trial, the choice of considered and reversed by the military judge. See R C.M t9 "t)
places to which the court-martial will be transferred will be left to Dismissal ofa specification on grounds stated to subsection (b)l I)
the convening authority, as long as the choice is not inconsistent or (b)(3f(A) below does not ordinarils bar a later court-martial
with the ruling of the military judge. for the same offense if the grounds for dismissal no longer exist.

See also R.C.M. 905(g) and subsection (b)(2) below.
See R.C.M. 916 concerning defenses.

(12) Determination of multiplicity of offenses for
sentencing purposes. (b) Grounds for dismissal. Grounds for dismissal in-

Discussion clude the following-
(1) Nonwaiyable grounds. A charge or specifica-

See R.C.M. 1003 concerning determination of the maximum tion shall be dismissed at any stage of the proceed-
punishment. See also R.C.M. 907(b)(3)(B) concerning dismissal ings if:
of charges on grounds of multiplicity.

A ruling on this motion ordinarily should be deferred until (A) The court-martial lacks jurisdiction to try
after findings are entered, the accused for the offense; or

(13) Preliminary ruling on admissibility of evi- Discussion

dence. See R.C.M. 201-203.

Discussion (B) The specification fails to state an offense.

See Mil.R.Evid. 104(c)
A request for a preliminary ruling on admissibility is a re- Discussion

quest that certain matters which are ordinarily decided during
trial of the general issue be resolved before they arise, outside the See R.C.M. 307(c)
presence of members. The purpose of such a motion is to avoid
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(2) Waivable grounds. A charge or specification the court-martial that the offense occurred at an earlier time nia.

shall be dismissed upon motion made by the accused affect a determination as to the running of the statute of limta-
tion,'.

before the final adjournment of the court-martial in When the statute of limitation, has run as to a lesser it-

that case if: eluded offense, but not as to the charged offense. •ee R C M.

(A) Dismissal is required under R.C.M. 707; ')20(eX2) with regard to instructions on the lesser offense.

(B) The statute of limitations (Article 43) has
run, provided that, if it appears that the accused isunawre f te rghtto sser th sttut oflimta-(C) The accused has previously been tried by
unaware of the right to assert the statute of limita- court-martial or federal civilian court for the same
tions in bar of trial, the military judge shall inform ofespvidth:

the ccued o ths fiht;offense, provided that:
the accused of this right; (i) No court-martial proceeding is a trial in

the sense of this rule unless presentation of evidence
Discussion on the general issue of guilt has begun,

Except for certain offenses for which there is no limitation as (ii) No court-martial proceeding which has
to time, see Article 43(a). a person charged with an offense under been terminated under R.C.M. 604(b) or R.C.M.
the code may not be tried by court-martial over objection if sworn 915 shall bar later prosecution for the same offense
charges have not been received by the officer exercising summary or offenses, if so provided in those rules;
court-martial jurisdiction over the command within five years.

See Article 43(b). This period may be tolled (Article 43(c) and (iii) No court-martial proceeding in which
(d)). extended (Article43(e)and(g)).or suspended (Article43(f)) an accused has been found guilty of any charge or
under certain circumstances. The prosecution bears the burden of specification is a trial in the sense of this rule until
proving that the statute of limitations has been tolled, extended, the finding of guilty has become final after review of
or suspended if it appears that is has run. the case has been fully completed; and

Some offenses are continuing offenses and any period of the
offense occurring within the statute of limitations is not barred. (iv) No court-martial proceeding which
Absence without leave, desertion, and frau "lulent enlistment are lacked jurisdiction to try the accused for the offense
not continuing offenses and are committed, respectively, on the is a trial in the sense of this rule.
day the person goes absent, deserts, or first receives pay or al- (D) Prosecution is barred by:
lowances under the enlistment. (i) A pardon issued by the President;

When computing the statute of limitations, periods in which
the accused was fleeing from justice or periods when the accused
was absent without leave or in desertion are excluded. The mili- Discussion
tary judge must determine by a preponderance, as an interlocu- A pardon may grant individual or general amnesty
tory matter, whether the accused was absent without authority or
fleeing from justice. It would not be necessary that the accused be
charged with the absence offense. In cases where the accused is (ii) Immunity from prosecution granted by a
charged with both an absence offense and a non-absence offense.
but is found not guilty of the absence offense, the military judge person authorized to do so;
would reconsider, by a preponderance, his or her prior determina-
tion whether that period of time is excludable. Discussion

If sworn charges have been received by an officer exercising
summary court-martial jurisdiction over the command within the See R.C.M. 704.

period of the statute, minor amendments (see R.C.M. 603(a)) may
be made in the specification after the statute of limitations has
run. However, if new charges are drafted or a major amendment (iii) Constructive condonation of desertion
made (see R.C.M. 603(d)) after the statute of limitations has run. established by unconditional restoration to duty
prosecution is barred. The date of receipt of sworn charges is ex- without trial of a deserter by a general court-martial
cluded when computing the appropriate statutory period. The convening authority who knew of the desertion; or
date of the offense is included in the computation of the elapsed
time. Article 43(g) allows the government time to reinstate (iv) Prior punishment under Articles 13 or
charges dismissed as defective or insufficient for any cause. The 15 for the same offense, if that offense was minor.
government would have up to six months to reinstate the charges
if the original period of limitations has expired or will expire Discussion
within six months of the dismissal.

In some cases, the issue whether the statute of limitations has See Articles 13 and 15(f). See paragraph le of Part V for a
run will depend on the findings on the general issue of guilt. For definition of "minor" offenses.

example, where the date of an offense is in dispute. a finding by
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(3) Permissible grounds. A specification may be within 72 hours of the ruling or order to be appealed
dismissed upon timely motion by the accused if: If the Secretary concerned so prescribes, the trial

(A) The specification is so defective that it sub- counsel shall not file notice of appeal unless author-
stantially misled the accused, and the military judge ized to do so by a person designated by the Secretary
finds that, in the interest of justice, trial should pro- concerned.
ceed on remaining charges and specifications with- (3) Notice of appeal. If the United States elects to
out undue delay; or appeal, the trial counsel shall provide the military

(B) The specification is multiplicious with an- judge with written notice to this effect not later than
other specification, is unnecessary to enable the 72 hours after the ruling or order. Such notice shall
prosecution to meet the exigencies of proof through identify the ruling or order to be appealed and the
trial, review, and appellate action, and should be dis- charges and specifications affected. Trial counsel
missed in the interest ofjustice. shall certify that the appeal is not taken for the pur-

pose of delay and (if the order or ruling appealed is
Discussion one which excludes evidence) that the evidence ex-

A specification is multiplicious with another if it alleges the cluded is substantial proof of a fact material in the
same offense, or an offense necessarily included in the other A proceeding.
specification may also be multiplicious with another if they de-
scribe substantially the same misconduct in two different (ha4ls.
For example, assault and disorderly conduct ma.v he mult tice to the military judge under subsection (b)(3) of
tiplicious if the disorderly conduct consists solely of the asault, this rule, the ruling or order that is the subject of the
See also R.C.M. 1003(c)(l)(C). appeal is automatically stayed and no session of the

Ordinarily. a specification should not be dismissed for multi- court-martial may proceed pending disposition by
plicity before trial unless it clearly alleges the same offense. or on te
necessarily included therein, as is alleged in another specification. the Court of Military Review of the appeal, except
It may be appropriate to dismiss the less serious of any mul- that solely as to charges and specifications not af-
tiplicious specifications after findings hase been reached. Due fected by the ruling or order:
consideration must be given, however, to possible post-trial or ap- (A) Motions may be litigated, in the discretion
pellate action with regard to the remaining specification of the military judge, at any point in the proceed-

ings:
(B) When trial on the merits has not begun,

Rule908 Apealby te Uite Sttes(i) a severance may be granted upon request

(a) In general. In a trial by a court-martial over of a th e parties;

which a military judge presides and in which a puni- ai arse
tive discharge may be adjudged, the United States 00i a severance may be granted upon request

tivedishare my b adudge, te Uite Sttes of the accused and when appropriate under R.C.M.
may appeal an order or ruling that terminates the

proceedings with respect to a charge or specification 906(b)(10); or

or which excludes evidence that is substantial proof (C) When trial on the merits has begun but has
of a fact material in the proceedings. However, the not been completed, a party may, on that party's re-
United States may not appeal an order or ruling that quest and in the discretion of the military judge, pre-
is, or amounts to, a finding of not guilty, with respect sent further evidence on the merits.
to the charge or specification. (5) Record. Upon written notice to the military
(b) Procedure. judge under subsection (b)(3) of this rule. trial coun-

(1) Delay. After an order or ruling which may be sel shall cause a record of the proceedings to be pre-
subject to an appeal by the United States, the court- pared. Such record shall be verbatim and complete
martial may not proceed, except as to matters unaf- to the extent necessary to resolve the issues ap-
fected by the ruling or order, if the trial counsel re- pealed. R.C.M. 1103(g), (h), and (i) shall apply and
quests a delay to determine whether to file notice of the record shall be authenticated in accordance with
appeal under this rule. Trial counsel is entitled to no R.C.M. 1104(a). The military judge or the Court of
more than 72 hours under this subsection. Military Review may direct that additional parts of

(2) Decision to appeal. The decision whether to the proceeding be included in the record; R.C.M.
file notice of appeal under this rule shall be made 1104(d) shall not apply to such additions.
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(6) Forwarding. Upon written notice to the mili- shall be notified of the decision of the Court of Mili-
tary judge under subsection (b)(3) of this rule, trial tary Revieu promptly. If the decision is adverse to
counsel shall promptly and by expeditious means the accused, the accused shall be notified of the deci-
forward the appeal to a representative of the Gov- sion and of the right to petition the Court of Military
ernment designated by the Judge Advocate General. Appeals for review within 60 days orally on the re-
The matter forwarded shall include: a statement of cord at the court-martial or in accordance with
the issues appealed; the record of the proceedings or, R.C.M. 1203(d). If the accused is notified orally on
if preparation of the record has not been completed, the record, trial counsel shall forward by expeditious
a summary of the evidence; and such other matters means a certificate that the accused was so notified
as the Secretary concerned may prescribe. The per- to the Judge Advocate General, who shall forward a
son designated by the Judge Advocate General shall copy to the clerk of the Court of Military Appeals
promptly' decide whether to file the appeal with the when required by the Court. If the decision bv the
Court of Military Review and notify the trial coun- Court of Military Review permits it. the court-mar-
sel of that decision. tial may proceed as to the affected charges and speci-

(7) Appeal filed. If the United States elects to file fications pending further review by the Court of Mil-
an appeal, it shall be filed directly with the Court of itary Appeals or the Supreme Court, unless either
Military Review, in accordance with the rules of court orders the proceedings stayed. Unless the case
that court. is reviewed by the Court of Military Appeals, it shall

(8) Appeal not filed. If the United States elects not be returned to the military judge or the convening
to file an appeal, trial counsel promptly shall notify authority for appropriate action in accordance with
the military judge and the other parties. the decision of the Court of Military Review. If the

(9) Pretrial confinement of accused pending ap- case is reviewed by the Court of Military Appeals,
peal. If an accused is in pretrial confinement at the R.C.M. 1204 and 1205 shall apply.
time the United States files notice of its intent to ap- (d) Military judge. For purposes of this rule, "mili-
peal under subsection (3) above, the commander, in tary judge" does not include the president of a spe-
determining whether the accused should be confined cial court-martial without a military judge.
pending the outcome of an appeal by the United
States, should consider the same factors which Rule 909. Capacity of the accused to stand
would authorize the imposition of pretrial confine- trial by court-martial
ment under R.C.M. 305(h)(2)(B).
(c) Appellate proceedings. (a) In general. No person may be brought to trial by(c) Appellate prouingse. Thecourt-martial if that person is presently suffering

(1) Appellate counsel The parties shall be repre- from a mental disease or defect rendering him or her
sented before appellate courts in proceedings under

this rule as provided in R.C.M. 1202. Appellate mentally incompetent to the extent that he or she is
Government ascounsel shalldiigently R . 2prselte an unable to understand the nature of the proceedingsGovernment counsel shall diligently prosecute an against that person or to conduct or cooperate intel-appeal under this rule. ligently in the defense of the case.

(2) Court of Military Review. An appeal under

Article 62 shall, whenever practicable, have priority Discussion
over all other proceedings before the Court of Mili-
tary Review. In determining an appeal under Article See a ko R.C. M. 9(16k).
62, the Court of Military Review may take action
only with respect to matters of law. (b) Presumption of capacity. A person is presumed

(3) Action following decision of Court of Military to have the capacity to stand trial unless the con-
Review. After the Court of Military Review has de- trary is established.
cided any appeal under Article 62, the accused may
petition for review by the Court of Military Appeals, (c) Determination at trial.
or the Judge Advocate General may certify a ques- (1) Nature of issue.The mental capacity of the ac-
tion to the Court of Military Appeals. The parties cused is an interlocutory question of fact.
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Discussion (2) Conditional pleas. With the approsal of the

The military judge rules finally on the mental capacity of the military judge and the consent of the Gosernment.
accused. The president of a special court-martial % ithout a mili- an accused may enter a conditional plea of guilty, re-
tary judge rules on the matter subject to objection by any mem- serving the right, on further re, iew or appeal, to re-
ber. See R.C.M. 801(e). view of the adverse determination of any specified

pretrial motion. If the accused prevails on further re-

(2) Standard.Trial may proceed unless it is estab- view or appeal, the accused shall be allowed to with-

lished by a preponderance of the evidence that the draw the plea of guilty. The Secretary concerned
may prescribe who may consent for Government:

accused is presently suffering from a mental disease u s e prescribe by t Serery con-
or efet rndeinghimor er entllyincmpeent unless otherwise prescribed by the Secretary con-or defect rendering him or her mentally incompetent cerned, the trial counsel may consent on behalf of

to the extent that he or she is unable to understand the Government.

the nature of the proceedings against the accused or tbe Refusalto

to conduct or cooperate intelligently in the defense fal Refusal to plead o irregular plea.

offails or refuses to plead or makes An irregular plea,
the military judge shall enter a plea of not guilty for
the accused.Discussion

If the accused is not found to possess sufficient mental capac- Discussion
ity to stand trial, the proceedings should be susp, nded. Depend-
ing on the nature and potential duration of the ac. used's incapac- An irregular plea includes pleas such as guilty v, thour crimi-

ity. the case may be continued or charges withdrawn or nality or guilty to a charge but not guilty to all specifications

dismissed. When appropriate, administrative action may be taken thereunder. When a plea is ambiguous, the militar) judge should

to discharge the accused from the service on grounds of mental have it clarifed before proceeding further

disability. Additional mental examinations may be directed at
any stage of the proceedings as circumstances may require. (c) Advice to accused. Before accepting a plea of

guilty, the military judge shall address the accused

personally and inform the accused of. and determine

Rule 910. Pleas that the accused understands, the following:
(a) Alternatives. (1) The nature of the offense •, which the plea is

(1) In general. An accused may plead as follows: offered, the mandatory minimum penalty, if any,

guilty; not guilty to an offense as charged, but guilty provided by law, and the maximum possible penalty
of a named lesser included offense; guilty with ex- provided by law;

ceptions, with or without substitutions, not guilty of
the exceptions, but guilty of the substitutions, if any; Discussion
or, not guilty. A plea of guilty may not be received as The elements oi each offense to which the accused has

to an offense for which the death penalty may be ad- pleaded guilty should be described to the accused. See also subsec-

judged by the court-martial. tion (e) of this rule.

Discussion (2) In a general or special court-martial, if the ac-

See paragraph 2. Part IV. concerning lesser included offenses. cused is not represented by counsel, that the accused
When the plea is to a named lesser included offense without the has the right to be represented by counsel at every
use of exceptions and substitutions, the defense counsel should stage of the proceedings;
provide a written revised specification accurately reflecting the
plea and request that the revised specification be included in the Discussion
record as an appellate exhibit. A plea of guilty to a lesser included
offense does not bar the prosecution from proceeding on the of- In a general or special court-martial. if the accused in not
fense as charged. See also subsection (g) of this rule. represented by counsel, a plea of guilty should not be accepted

A plea of guilty does not prevent the introduction of evi-
dence. either in support of the factual basis for the plea, or, after
findings are entered, in aggravation. See R.C.M. 1001(b)(4). (3) That the accused has the right to plead not

guilty or to persist in that plea if already made, and
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that the accused has the right to be tried by a court- iililar\ udg, s,,uld nut a.,.ept0 phca t g111C, t,, I! I .,I

martial, and that at such trial the accused has the atfirniatti,, %aaic h.ý ti .i-cuscd SŽ - t R t k ri(2)l|'

right to confront and cross-examine witnesses ' iwcused nied iii d-itthc foi pcr..uI rec Ilecirri .

t hti circumnst•an ces iecess-, N iý' . - tll I, c hl - ta L hUli I " Ic, !, I I tie
against the accused, and the right against self-in- plea Nesertheless III, ICcuc usit t. c. ,,. ,.I and abC to
crimination; desceribe all the tad, It, I' i, , to I! uili uhor examplc. an

(4) That if the accused pleads guilty, there will accuwcd niay he unabl1 ICIA,[ Lcct.rr I 'Kil' iIi Jnl Ot'enlis, but

not be a trial of any kind as to those offenses to nmay ,still ,hc th , idvquick, cI,\ i fricch, ofl'Lr bhaed on %Q-
[liess star .CulCtI It" 0I - I IJll J -0~urL t,• N%. 1hL h IIll.e Use'tltd CN+h •,, 10

which the accused has so pleaded, so that by plead- hii truc

ing guilty the accused waives the rights described in Ihe atccused shttlld I. Irk1.1,11 J1 Ih htUILNC! 1ihkble d (I rng ques-

subsection (c)(3) of this Rule: and t,,uin, hbx Otte tni,tlr, did.

(5) That if the accused pleads guilty. the military
judge will question the accused about the offenses to
which the accused has pleaded guilty, and. if the ac- (0) Plea ugrem, ,:: inquiry.

cused Lnswers these questions under oath, on th- re- ( I ) In genera., A plea agreement mnay not be ac-

cord, and in the presence of counsel, the accused's cepted if it does not ctminpl\ %kith R.C.M. 705.

answers may later be used against the accused in a (2) \Otice. The parties shall informn the military

prosecution for perjury or false statement. judge if da plea agreement exists.

Discussion Discussion

The advice in subsection (5) is, inapplicable in court-martial Ihe militar, ludgC should ak Mihciher i pka agreement Cx-
in which the accused is not represented by counsel. Isis. See subsection (d)of this rule. Etcn if the mihiar} judge fails

to sn Inquire or ihc accused airsss crs icorrcctlre ,, ctun'.cl ha' e ant

obligatioi to bring anl agceinr.its .Fr understandings, Ili dotncf-

(d) Ensuring that the plea is voluntary. The military non wsith the plea to ihc ,itcntui, o he httiic ar\ iudgc

judge shall not accept a plea of guilty without tirst,
by addressing the accused personally. determining (3) Disclosure. If a plea agreement exists, the mili-
that the plea is voluntary and not the result of force (3) Di--loshall pire disceme of the miretary judge shall require disclosure of the entire
or threats or of promises apart from a plea agree- agreement hefore the plea is accepted. provided that
ment under R.C.M. 705. The military judge shall in trial before military judge aloe the military judge

also inquire whether the accused's willingness to inarilb sh ll n eumie any the litation

plead guilty results from prior discussions between corntarily a nt eemen an sentencelcontained in the agreement until after the sentence
the convening authority, a representative of the con- of the court-martial has been announced.
vening authority, or trial counsel, and the accused or (4) Inquiry. The military judge shall inquire to
defense counsel.
(e) Determining accuracy of plea. The military judge ensure:

shall not accept a plea of guilty without making such (A) That the accused understands the agree-
ment; andinquiry of the accused as shall satisfy the military m and

judge that there is a factual basis for the plea. The (B) That the parties agree to the terms of the
accused shall be questioned under oath about the of- agreement.
fenses.

Discussion
Discussion If the plea agreement contains aný unclear or ambiguous

terms. the military judge should obtain clarification from the par-A plea of guilty must be in accord with thle truth. Befinre the Ifte'idobabuthacudsuteradngoay

plea is accepted, the accused must admit esery element of the of- Ih
temns in tht areement. the military judge should explain those

fense(s) to which the accused pleaded guilty. OrdinarilN. the ele-
ments should be explained 'o the accused. If any potential defense
is raised by the accused\s account of the offense or by other matter

presented to the military judge, the military judge should explain
such a defense to the accused and should not accept the plea un- (g) Findings. Findings based on a plea of guilty may

less the accused admits facts which negate the defense. If the stat- be entered immediately upon acceptance of the plea
ute of limitations would otherwise bar trial for the offense, the at an Article 39(a) session unless:
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(1) Such action is not permitted by regulations of parts of a pretrial agreement which were not previ-

the Secretary concerned: ously examined by the military judge. If the military

(2) The plea is to a lesser included offense and the judge determines that the accused does not under-

prosecution intends to proceed to trial on the offense stand the material terms of the agreement. or that

as charged; or the parties disagree as to such terms, the military

(3) Trial is by a special court-martial without a judge shall conform, with the consent of the Goern-

military judge, in which case the president of the ment, the agreement to the accused's understanding

court-martial may enter findings based on the pleas or permit the accused to withdraw the plea.

without a formal vote except when subsection (g)(2)

of this rule applies. Discussion

Sce subsection (t)( 3) of i his rule.
Discussion

If the accused has pleaded guiltt to some offenses but riotR
others, the military judge should ordinarilt defer informing the (i) Record olproceeditgs. A verbatim record of the
members of the offenses to which the accused has pleaded guilt. guilty plea proceedings shall be made in cases in
until after findings on the remaining offenses hiase been entered. which a verbatim record is required under R.C.M.
See R.C.M. 913(al. Discussion and R.C.M. 9 20 (e). Discussion. 1103. In other special courts-martial, a summary of
paragraph 3. the explanation and replies shall be included in the

record of trial. As to summary courts-martial, see

(h) Later action. R.C.M. 1305.

(1) Withdrawal by the accused. If after accept- (j) Waiver. Except as proided in subsection (a)(2)

ance of the plea but before the sentence is announced of this rule, a plea of guilty which results in a finding
the accused requests to withdraw a plea of guilty and of guilty waives any objection, whether or not previ-

substitute a plea of not guilty or a plea of guilty to a ously raised. insofar as the objection relates to the

lesser included offense, the military judge may as a factual issue of guilt of the offense(s) to which the

matter of discretion permit the accused to do so. plea was made.

(2) Statements by accused inconsistent with plea.

If after findings but before the sentence is announced Rule 911. Assembly of the court-martial
the accused makes a statement to the court-martial. The military judge shall announce the assembly of
in testimony or otherwise, or presents evidence the court-martial.
which is inconsistent with a plea of guilty on which a
finding is based, the military judge shall inquire into Discussion
the providence of the plea. If, following such in-
quiry, it appears that the accused entered the plea When trial is bý a court-martial rvith members, the court-

improvidently or through lack of understanding of martial is ordinarily assembled immediatclt, after tire members
arc swvorn. Tihe memibers arc ordinaril s% \ororn at the first session

its meaning and effect a plea of riot guilty' shall been- at ",hiclt tire% appear. as soon as all parties and personnel hase
"ered as to the affected charges and specifications. been annoutcted. The member, arc ,cared ruth tire president, who

is the se"tior rnemb-r. in the center, anrd tite other ntnlebers alter-

Discussion niatcl to the president', right and left according to rank. If the
rank of a member is changed. or if the membership of itie court-

When the accused v rthdra%%s a presnoiu~ly accepted plea fitr martial changes. the mniebers should be reseated accordingly.
guilty or a plea of "ulty is set aside, counsel should he gisen a rea- When trial is b.", nmilitary judge alone. the court-martrial is or-
sonable time to p:, pare to, proceed. In a trial hr militar, judge dinarily assembled immt diatel fiollhoiting approtal of the request
alone, recuisal of the military judge or disapprttsal of the requet ftor trial by militar iudge alonie
for trial h) miltary judge alone %iltl ordinarilt he necessar\ when .'AsembJ.ls of ithe cotrt--mart;ril is% sgnificart U hecause it marks
a plea is rejected or rr ithdrawn after findings: in trial %kith mert- thie point after w4hich: substitutiotn of the members and ntrlitar.
bers., a ni tstrial rill oird i nar iy be nieces,,ar, riudge ma' no longer take place sit h0ut good cause (wee Article

21). RC.M. 505: 9)1)2:9 112): the .ictiscid ia ino longer, a, a tmatter
if right. request trial bh, militars judge alone or ur thdrai. such a

(3) Pretrial agreement inquiry. After sentence is request preittusly approred (Se Article 16, R C M,

announced the military judge sh".ll inquire into any t90
3

(a)(
2

)(d)): and the accused rau nto longer request. e'Cen with
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the permission of the military judge. or Aithdra%% from a request not selected for detail as members need not be pro-
for. enlisted members (see Article 25(c)( 1): RC.M. q)3(a)( 1)(d)). vided unless the military judge. for good cause, so di-

rects.

(b) Challenge of selection of members.
Rule 912. Challenge of selection of (I) Motion. Before the examination of members
members; examination and challenges of under subsection (d) of this rule begins, or at the
members next session after a party discovered or could have
(a) Pretrial matters. discovered by the exercise of diligence, the grounds

(1) Questionnaires. Before trial the trial counsel therefor, which ever is earlier, that party may move
may, and shall upon request of the defense counsel, to stay the proceedings on the ground that members
submit to each member written questions requesting were selected improperly.

the following information:
(A) Date of birth; Discussion
(B) Sex: See R.C.M. 

5
02(a) and 503(a) concerning selection of mem-

(C) Race: hers. Members are also improperly selected %hen. for example. a

(D) Marital status and sex, age, and number of certain group or class is arbitrarily excluded from consideration

dependents; as members.

(E) Home of record;
(F) Civilian and military education, including, (2) Procedure. Upon a motion under subsection

when available, major areas of study, name of school (b)(1) of this rule containing an offer of proof of mat-
or institution, years of education, and degrees re- ters which, if true, would constitute improper selec-
ceived; tion of members, the moving party shall be entitled

(G) Current unit to which assigned; to present evidence, including any written materials
(H) Past duty assignments; considered by the convening authority in selecting
(I) Awards and decorations received; the members. Any other party may also present evi-
(J) Date of rank; and dence on the matter. If the military judge determines
(K) Whether the member has acted as accuser, that the members have been selected improperly, the

counsel, investigating officer, convening authority, military judge shall stay any proceedings requiring
or legal officer or staff judge advocate for the conven- the presence of members until members are properly
ing authority in the case, or has forwarded the selected.
charges with a recommendation as to disposition. (3) Waiver. Failure to make a timely motion

Additional information may be requested with the under this subsection shall waive the improper selec-
approval of the military judge. Each member's re- tion unless it constitutes a violation of R.C.M.
sponses to the questions shall be written and signed 501(a), 502(a)(1), or 503(a)(2).
by the member. (c) Stating grounds for challenge. The trial counsel

shall state any ground for challenge for cause agains,
Discussion any member of which the trial counsel is aware.

Using questionnaires before trial may expedite voir dire and (d) Examination of members. The military judge
may permit more informed exercise of challenges, may permit the parties to conduct the examination

If the questionnaire is marked or admitted as an exhibit at of members or may personally conduct the examina-
the court-martial it must be attached to or included in the record tion. In the latter event the military judge shall per-
of trial. See R.C.M. 1103(b)(2)(D)(iv) and (b)(3)(B). mit the parties to supplement the examination by

such further inquiry as the military judge deems
(2) Other materils. A copy of any written mater- proper or the military judge shall submit to the

ials considered by the convening authority in select- members such additional questions by the parties as
ing the members detailed to the court-martial shall the military judged deems proper. A member may be
be provided to any party upon request, except that questioned outside the presence of other members
such materials pertaining solely to persons who were when the military judge so directs.
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Discussion (J) Upon a rehearing or new or other trial of the

Examination of the members is called voir dire.- If the case, was a member of the court-martial which

members have not already been placed under oath for the purpose heard the case before;
ofvoir dire( see R.C.M. 807(b)(2) Discussion (B)), they should be (K) Is junior to the accused in grade or rank, un-
sworn before they are questioned, less it is established that this could not be avoided;

The opportunity for voir dire should be used to obtain infor- (L) Is in arrest or confinement;
mation for the intelligent exercise of challenges; counsel should (M) Has informed or expressed a definite opinion
not purposely use voir dire to present factual matter which will
not be admissible or to argue the case. as to the guilt or innocence of the accused as to any

The nature and scope of the examination of members is offense charged;
within the discretion of the militaryjudge. Members may be ques- (N) Should not sit as a member in the interest of
tioned individually or collectively. Ordinarily. the military judge having the court-martial free from substantial doubt
should permit counsel to personally question the members. Trial as to legality, fairness, and impartiality.
counsel ordinarily conducts an inquiry before the defense.
Whether trial counsel will question all the members before the de-
fense begins or whether some other procedure will be followed de- Discussion
pends on the circumstances. For example, when members are Examples of matters which may be grounds for challenge
questioned individually outside the presence of other members, under subsection (N) are that the member: has a direct personal
each party would ordinarily complete questioning that member interest in the result of the trial, is closely related to the accused, a
before another member is questioned. The military judge and counsel, or a witness in the case; has participated as a member or
each party may conduct additional questioning, after initial ques- counsel in the trial of a closely related case; has a decidedly
tioning by a party, as necessary. friendly or hostile attitude toward a party: or has an inelastic

Ordinarily the members should be asked whether they are opinion concerning an appropriate sentence for the offenses
aware of any ground for challenge against them. This may expe- charged.
dite further questioning. The members should be cautioned, how-
ever, not to disclose information in the presence ofother members
which might disqualify them. (2) When made.

(A) Upon completion of examination. Upon

(e) Evidence. Any party may present evidence relat- completion of any examination under subsection (d)
ing to whether grounds for challenge exist against a of this rule and the presentation of evidence, if any,
member. on the matter, each party shall state any challenges

(f) Challenges and removal for cause. for cause it elects to make.
(1) Grounds. A member shall be excused for (B) Other times. A challenge for cause may be

cause whenever it appears that the member: made at any other time during trial when it becomes

(A) Is not competent to serve as a member under apparent that a ground for challenge may exist. SuchArticle 25(a), (b), or (c); examination of the member and presentation of evi-
Atc Ha), notbee pror erly d e adence as may be necessary may be made in order to
(B) Has not been properly detailed as a member resolve the matter.

of the court-martial; (3) Procedure. Each party shall be permitted to
(C) Is an accuser as to any offense charged; make challenges outside the presence of the mem-
(D) Will be a witness in the court-martial; bers. The party making a challenge shall state the
(E) Has acted as counsel for any party as to any grounds for it. Ordinarily the trial counsel shall

offense charged; enter any challenges for cause before the defense
(F) Has been an investigating officer as to any of- counsel. The military judge shall rule finally on each

fense charged; challenge. When a challenge for cause is granted, the
(G) Has acted in the same case as convening au- member concerned shall be excused. The burden of

thority or as the legal officer or staffjudge advocate establishing that grounds for a challenge exist is
to the convening authority; upon the party making the challenge. A member

(H) Will act in the same case as reviewing author- successfully challenged shall be excused.
ity or as the legal officer or staffljudge advocate to (4) Waiver. The grounds for challenge in subsec-
the reviewing authority; tion (f)(l)(A) of this rule may not be waived except

(1) Has forwarded charges in the case with a per- that membership of enlisted members in the same
sonal recommendation as to disposition; unit as the accused may be waived. Membership of
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enlisted members in the same unit as the accused newly detailed under R.C.M. 505(c)(2)(B), even if
and any other ground for challenge is waived if the presentation of evidence on the merits has begun.
party knew of or could have discovered by the exer-
cise of diligence the ground for challenge and failed Discussion
to raise it in a timely manner. Notwithstanding the When the membership of the court-martial has been reduced

absence of a challenge or waiver of a challenge by below a quorum (see R.C.M. 501) or. when enlisted members

the parties. the military judge may, in the interest of have been requested, the fraction ofenlisted members has beer re-
justice, excuse a member against whom a challenge duced below one-third, the proceedings should be adjourned and

for cause would lie. Whca a challenge for cause has the cotivening authority notified so that new members may be de-

been denied, failure by the challenging party to exer- tailed. See R.C.M. 505. See also R.C.M. 805(d) concerning other

cise a peremptory challenge against any member procedures when new members are detailed.

shall constitute waiver of further consideration of
the challenge upon later review. However, when a (h) Special courts-martial without a military judge.
challenge for cause is denied, a peremptory chal- In a special court-martial without a military judge,
lenge by the challenging party against any member the procedures in this rule shall apply, except that
shall preserve the issue for later review, provided challenges shall be made in the presence of the mem-
that when the member who was unsuccessfully chal- bers and a ruling on any challenge for cause shal; 'u.
lenged for cause is peremptorily challenged by the decided by a majority vote of the members upon se-
same party. that party must state that it would have cret written ballot in closed session. The challenged
exercised its peremptory challenge against another member shall not be present at the closed session at
member if the challenge for cause had been granted. which the challenge is decided. A tie vote on a chal-

lenge disqualifies the member challenged. Before
Discussion closing, the president shall give such instructions as

See also Mil.R.Evid. 60O(b) when a member ma. be a wit- may be necessary to resolve the challenge. Each

ness. challenge shall be decided separately, and all unex-
cused members except the challenged member shall

participate. When only three members are present
(g) Peremptory challenges, and one is challenged, the remaining two may decide

(1) Procedure. Each party may challenge one the challenge. When the president is challenged, the
member peremptorily. Any member so challenged next senior member shall act as president for pur-
shall be excused. No party may be required to exer- poses of deciding the challenge.
cise a peremptory challenge before the examination (i) Definitions.
of members and determination of any challenges for (1) Military judge. For purpose of this rule, "mili-
cause has been completed. Ordinarily the trial coun- tary judge" does not include the president of a spe-
sel shall enter any peremptory challenge before the cial court-martial without a military judge.
defense. (2) Witness. For purposes of this rule, "witness"

includes one who testifies at a court-martial and any-
Discussion one whose declaration is received in evidence for any

No reason is necessary for a peremptory challenge, purpose, including written declarations made by affi-
davit or otherwise.

(2) Waiver. Failure to exercise a peremptory Discussion
challenge when properly called upon to do so shall
waive the right to make such a challenge. The mili- For example, a person who by certificate has attested or oth-
tary judge may, for good cause shown, grant relief erwise authenticated an official record or other writing intro-tary udgemayduced in evidence is a witness.

from the waiver, but a peremptory challenge may

not be made after the presentation of evidence before
the members has begun. However, nothing in this (3) Investigating officer. For purposes of this rule,
subsection shall bar the exercise of a previously "investigating officer" includes any person who has
unexercised peremptory challenge against a member investigated charges under R.C.M. 405 and any per-
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son who as counsel for a member of a court of in- (C) Presentation of prosecution evidence in re-
quiry, or otherwise personally has conducted an in- bu '-4;
vestigation of the general matter involving the (D) Presentation of defense evidence in surre-
offenses charged. buttal;

(E) Additional rebuttal evidence in the discre-
Rule 913. Presentation of the case on the tion of the military judge: and
merits (F) Presentation of evidence requested by the

(a) Preliminary instructions. The military judge may military judge or members.

give such preliminary instructions as may be appro-
priate. If mixed pleas have been entered, the military Discussion

judge should ordinarily defer informing the mem- See R.C.M. 801(a) andi MlR.BEid. 11 concerning control

bers of the offenses to which the accused pleaded hb the military judge oser the order of proceedings
guilty until after the findings on the remaining con-

tested offenses have been entered.
(2) Taking testimony. The testimony of witnesses

Discussion shall be taken orally in open session, unless other-
wise provided in this Manual.

Preliminary instructions may include a description of the du-
ties of members, procedures to be followed in the court-martial. Discussion
and other appropriate matters.

Exceptions to the rule requiring the military judge to defer Each ltness must testify under oath. Set, R.C.M.
informing the members of an accused's prior piea, of guilt% in- 07(h)( I 1)(B); Mii.R EBid. 603. After a %%ines, is sworn, the wit-
elude cases in which the accused has specificaliv requested. on the nes, should he identified for the record (full narme, rank. and unit.
record. that the military judge instruct the members of the prior if military, or full name and address. ifcisilian). The party calling
pleas of guilty and cases in which a plea of guilty was it) a lesser the witness conducts direct examination of the witness, followed

included offense within the contested offense charged in the speci- by cross-examination of the witness by the opposing party. Redi-
fication. See R.CM. 140(g). Discussion and R.C.M t2t)(e). Dis- rect and re-cross-examination are conducted as necessarN. fol-
cussion. paragraph 3. lowed by any questioning by the military judge and members. See

Mil.R.EBid. 611: 614.
All documentary and real evidence (except marks or wounds

(b) Opening statements. Each party may make one on a person's body) should be marked for identification when first
opening statement to the court-martial before pres- referred to in the proceedings and should ho included in the re-

entation of evidence has begun. The defense may cord of trial w hether admitted in evidem, not. See R.C.M.

elect to make its statement after the prosecution has 1103(b)(2)(C), (c). "Real evidence" inclu, sical objects, such
as clothing, weapons. and marks or Wound, -ii a person's body. It

rested, before the presentation of evidence for the if is impracticable to attach an item of real evidence to the record.

defense. The military judge may, as a matter of dis- the item should be clearly and accurately described by testimony.
cretion, permit the parties to address the court-mar- photographs. or other means so that it may be considered on re-

tial at other times. %yiew. Similarly,. when documentary evidence is used, if the docu-
ment cannot be attached to the record (as in the case of an origi-
nal official record or a large niapt. a legible copy or accurate

Discussion extract should be included in the record. When a witness points to
or otherwise refers to certain parts of a map. photograph. dia-Counsel should confine their remarks to evidence they ex-
gram, chart, or other exhibit, the place to which the witness

pand tomisible offered wh e brief temeint ood fthe wsill bhe cas le. pointed or referred should be clearly identified for the record, ei-
ther by marking the exhibit or by an accurate description of the

witness' actions with regard to the exhibit.

(c) Presentation of evidence. Each party shall have
full opportunity to present evidence. (3) Views and inspections. The military judge

(1) Order of presentation. Ordinarily the follow- may, as a matter of discretion, permit the court-mar-
ing sequence shall be followed: tial to view or inspect premises or a place or an arti-

(A) Presentation of evidence for the prosecu- cle or object. Such a view or inspection shall take
tion; place only in the presence of all parties. the members

(B) Presentation ofevidence for the defense; (if any), and the military judge. A person familiar
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with the scene may be designated by the military Discussion
judge to escort the court-martial. Such person shall S , K.C.M. 701 Dicoser)

perform the duties of escort under oath. The escort Counsel should anticipate legitimate demands for statements
shall not testify, but may point out particular fea- under this and similar rules and avoid delays in the proceedings

tures prescribed by the military judge. Any state- by voluntary disclosure before arraignment.

ment made at the view or inspection by the escort, a This rule does not apply to investigations under Article 32.

party, the military judge, or any member shall be As to procedures for certain government information as to

made part of the record. which a privilege is asserted. see Mil.R.Esid 505; 506.

Discussion (b) Production of entire statement. If the entire con-
A view or inspection should be permitted only in extraordi- tents of the statement relate to the subject matter

nary circumstances. The fact that a view or inspection has been concerning which the witness has testified, the mill-
made does not necessarily preclude the introduction in evidence
of photographs, diagrams, maps. or sketches of the place or item tary judge shall order that the statement be delivered
viewed, if these are otherwise admissible. to the moving party.

(c) Production of excised statement. If the party who
called the witness claims that the statement contains

(4) Evidence subject to exclusion. When offered matter that does not relate to the subject matter con-
evidence would be subject to exclusion upon objec- cerning which the witness has testified, the military
tion, the military judge may, as a matter of discre- judge shall order that it be delivered to the military
tion, bring the matter to the attention of the parties judge. Upon inspection, the military judge shall ex-
and may, in the interest of justice, exclude the evi- cise the portions of the statement that do not relate

dence without an objection by a party. to the subject matter concerning which the witness

has testified, and shall order that the statement, with
Discussion such material excised, be delivered to the moving

The military judge should not exclude evidence which is not party. Any portion of a statement that is withheld
objected to by a party except in extraordinary circumstances, from an accused over objection shall be preserved by
Counsel should be permitted to try the case and present the evi- the trial counsel, and, in the event of a conviction,
dence without unnecessary interference by the military judge. See shall be made available to the reviewing authorities
also Mil.R.Evid. 103. for the purpose of determining the correctness of the

decision to excise the portion of the statement.
(5) Reopening case. The military judge may, as a (d) Recess for examination of the statement. Upon

matter of discretion, permit a party to reopen its case delivery of the statement to the moving party, the
after it has rested. military judge may recess the trial for the examina-

tion of the statement and preparation for its use in
Rule 914. Production of statements of the trial.
witnesses (e) Remedy for failure to produce statement. If the

(a) Motion for production. After a witness other other party elects not to comply with an order to de-
than the accused has testified on direct examination, liver a statement to the moving party, the military
the military judge, on motion of a party who did not judge shall order that the testimony of the witness be
call the witness, shall order the party who called the disregarded by the trier of fact and that the trial pro-
witness to produce, for examination and use by the ceed, or, if it is the trial counsel who elects not to
moving party, any statement of the witness that re- comply, shall declare a mistrial if required in the in-
lates to the subject matter concerning which the wit- terest of justice.
ness has testified, and that is: (f) Definition. As used in this rule. a "statement" of

(I) In the case of a witnes, -alled by the trial a witness means:
counsel, in the possession of the United States; or (1) A written statement made by the witness that

(2) In the case of a witness called by the defense, is signed or otherwise adopted or approved by the
in the possession of the accused or defense counsel. witness;
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(2) A substantially verbatim recital of an oral Discussion
statement made by the witness that is recorded con- tpon declaration of a mistrial. the affected charges are re-

temporaneously with the making of the oral state- turned to the •omnlng authority who ma% refer them anew or

ment and contained in a stenographic, mechanical. otheruis. dispsc of them See RU. M, 4-U-4.U7

electrical, or other recording or a transcription
thereof-, or (2) Further proceedings. A declaration of a mis-

(3) A statement, however taken or recorded, or a trial %hall not prevent trial by another court-martial
transcription thereof, made by the witness to a Fed- tra allent p ree an otherfcourt-marton the affected charges and specifications except
eral grand jury. when the mistrial was declared after jeopardy at-

tached and before findings, and the declaration was:
Rule 915. Mistrial (A) An abuse of discretion and without the
(a) In general. The military judge may, as a matter consent of the defense; or
of discretion, declare a mistrial when such action is (B) The direct result of intentional
manifestly necessary in the interest of justice be- prosecutorial misconduct designed to necessitate a
cause of circumstances arising during the proceed- mistrial.
ings which cast substantial doubt upon the fairness
of the proceedings. A mistrial may be declared as to Rule 916. Defenses
some or all charges, and as to the entire proceedings (a) In general. As used in this rule. "defenses- in-
or as to only the proceedings after findings. cludes any special defense which, although not de-

nying that the accused committed the objective acts
Discussion constituting the offense charged, denies, wholly or

The power to grant a mistrial should be used with great cau- partially. criminal responsibility for those acts.

tion. under urgent circumstances, and for plain and obvious rea-
sons. As examples. a mistrial may be appropriate when madmissi- Discussion
ble matters so prejudicial that a curative instruction would be

inadequate are brought to the attention of the mnembers or'hcn Special defenses are also called heaffrmate defenses,

members engage in prejudicial misconduct. Also a mistrial is ap- *Ahi" and "good character are not special defenses, as

propriate when the proceedings must be terminated because of a they operate to den.y that the accused committed one or more of

legal defect, such as a jurisdictional defect, which can he cured: the acts constituting the offense. As to evidence of the accused's

for example, when the referral is jurisdictionall. defective. See good character, ve Mil.R.Eid. 4(9a)t (). See R.C.M. 701)b) I)

also R.CM. 
9 05(g) concerning the effect of rulings in one pro- concernitg iotice of alibi.

ceeding on later proceedings.

(b) Burden of proof. Except for the defense of lack of

(b) Procedure. On motion for a mistrial or when it mental responsibility, once a defense under this rule

otherwise appears that grounds for a mistrial may is placed in issue by some evidence, the prosecution

exist, the military judge shall inquire into the views shall have the burden of proving beyond a reasona-

of the parties on the matter and then decide the mat- ble doubt that the defense did not exist. The accused

ter as an interlocutory question. has the burden of proving the defense of lack of
mental responsibility by clear and convincing evi-

Discussion dence.

Except in a special court-martial without a military judge, Discussion
the hearing on a mistrial should be conducted out of the presence

of the members. A defense maN he raised by evidence presented b. the de-
fense, the prosecution. or the court-martial. For example. in a
prosecution for assault, testimony by prosecution witnesses that

(c) Effect of declaration of mistrial, the victim brandished a weapon toward the accused may raise a
defense of self-defense. See subsection (e) belows. More than one
defense may be raised as to a particular offense. The defenses need

mistrial shall have the effect of withdrawing the af- not necessarily be consistent.
fected charges and specifications from the court- See RC.M. 92(teX3)concerning instructions on defenses

martial.
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(c) Justification. A death, injury, or other act caused harm must ha e been one w~htch a reasonable, prudent person

or done in the proper performance of a legal duty is would have held under the circumstances. Because this test is ob-
jective. such matters as intoxicatiton or emottonal instability of the

justified and not unlawful. accused are irrelevant. On the other hand. such matters as the rel-

ati.e height. weight. and general build of the accused and the al-

Discussion leged %ictin. and the possibility of safe retreat are ordinarily
among the circumstances which should he considered in deter-

The duty may ue imposed by statute , enforctment or thrdern mig the reasoitableness of the apprehension of death or griev-
For example. the use of force by a law enforcement officer w'hen ous bodily harm.
reasonably necessary in the proper execution of a lawful appre- The test for the second element is entirely subjective. The ac-
hension is justified because the duty to apprehend is imposed by cused ts not objectively limited to the use of reasonable force. Ac-4 ~~~~~lawful authority. Also,. killing an enemy combatant in battle i .% csdiso betvl iie oteueo esnbefre c
justified. a cordingl.. such matters as the accused's emotional control. edu-

cation. and intelligence are rele% ant in determining the accused's

actual belief as it) the force necessary to repel the attack.

(d) Obedience to orders. It is a defense to any offense See also Mil.R.Eid 
4 4 (4aX2) as to esidence concerning the

character of the v.ictim
that the accused was acting pursuant to orders un-

less the accused knew the orders to be unlawful or a
person of ordinary sense and understanding would (2) Certain aggravated assault cases. It is a de-
have known the orders to be unlawful. fense to assault with a dangerous weapon or means

likely to produce death or grievous bodily harm that
Discussion the accused:

Ordinarily the lawfulness ofan order is finally decided by the (A) Apprehended, on reasontuic grounds, that
military judge. See R.C.M. 801(e). An exception might exist bodily harm was about to be inflicted wrongfully on
when the sole issue is whether the person wh, gase the order it the accused; and
fact occupied a certain position at the time.

An act performed pursuant to a lawful order is justified. See (B) In order to deter the assailant, offered but
subsection (c) of this rule. An act performed pursuant to an un- did not actually apply or attempt to apply such
lawful order is excused unless the accused knew it t, ve unlawful means or force as would be likely to cause death or
or a person of ordinary sense and understanding would hase grievous bodily harm.
known it to be unlawful.

Discussion
(e) Self-defense. The principles in the discussion of subsection (e)( 1) of this

(1) Homicide or assault cases involving deadly rule co•tcernitng reasonableness of the apprehension of bodily

force. It is a defense to a homicide, assault involving harm apply here.

deadly force, or battery involving deadly force that If. as a result of the accused's offer of a means or force likely

the accused: to produce grievous bodily harm, the victim was killed or injured

(A) Apprehended, on reasonable grounds, that unintentionally by the accused, this aspect of self-defense maN "p-

death or grievous bodily harm was about to be in- crate in conjunction with the defense of accident (see sub•sec(tn
Mf) of this rule; to excuse the accused's acts. The death or injury

flicted wrongfully on the accused; and must has c been an unintended and unexpected result of the ac-

(B) Believed that the force the accused used cused's exercise of the right of self-defense.

was necessary for protection against death or griev-
ous bodily harm. (3) Other assaults. It is a defense to any assault

Discussion punishable under Article 90, 91, or 128 and not
listed in subsections (e)(i) or (2) of this rule that the

The words "involsing deadly force" described the factual accused:
circumstances of the case. not specific assault offenses. If the ac-
cused is charged with simple assault, battery or any form of ag- (A) Apprehended. upon reasonable grounds,
gravated assault, or if simple assault, battery or any form of ag- that bodily harm was about to be inflicted wrong-
gravated assault is in issue as a lesser included offense, the accused fully on the accused; and
may rely on this subsection if the test specified in subsections 4A) (B) Believed that the force that accused used
and (B) is satisfied.

The test for the first element of self-defense is objective. was necessary for protection against bodily harm,
Thus. the accused's apprehension of death or grievous bodily provided that the force used by the accused was less
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than force reasonably likely to produce death or ictim, the accused is guits of anN assault the accused commits

grievous bodily harm. on the apparent assailant if. unbeknownst to the accused, the ap-
parent .tctim '%as In fact the aggressor and not entitled to use self-
defense.Discussion

The principles in the discussion under subsection (e)(l) ap- (f) Accident. A death, injury, or other event which
ply here.

If. in using only such force as the accused was entitled to use occurs as the unintentional and unexpected result of

under this aspect ofself-defense. death or serious injury to the vic- doing a lawful act in a lawful manner is an accident
tim results, this aspect of self-defense may operate in conjunction and excusable.
with the defense of accident (see subsection (f) of this rule) to ex-

cuse the accused's acts. The death or serious iniury must have Discussion
been an unintended and unexpected result of the accused's proper

exercise of the right of self-defense. The defense of accident is not available when the act %hich

caused the death, injury, or event was a negligent act.

(4) Loss of right to self-defense. The right to self-
defense is lost and the defenses described in subsec- (g) Entrapment. It is a defense that the criminal de-
tions (e)(1), (2), and (3) of this rule shall not apply if sign or suggestion to commit the offense originated
the accused was an aggressor, engaged in mutual in the Government and the accused had no predis-
combat, or provoked the attack which gave rise to position to commit the offense.
the apprehension, unless the accused had withdrawn
in good faith after the aggression, combat, or provo- Discussion
cation and before the offense alleged occurred.

The "Government" includes agents of the Government and
persons cooperating with them (for example, informants). The

Discussion fact that persons acting for the Government merely afford oppor-
tunities or facilities for the commission of the offense does not

A person does not becotnse an aggressor or prosocator constitute entrapment. Entrapment occurs only when the crimi-
merely because that person approaches another to seek an inter-verew, bevenui thatperson approach es i m adino r a o fiet manInter. F nal conduct is the product of the creative activity of law enforce-view. even if the approach is not made in a friendly manner. For etofcas

example, one may approach another and demand an explanation m ent on frcials.
of offensive words or redress of a complaint. If the approach is Whe n the defense o nti re sidence o un-
made in a nonviolent manner, the right to self-defense is not lost. charged missiby the predio n See milar.totha

Faiureto etratwhe rerea isposibl. des ot eprve charged is admissible to show predisposition. See Mtl.R.Evid.Failure to retreat, when retreat is possible. does riot deprive 404(b).

the accused of the right to self-defense if the accused was lawfully
present. The availability ofavenues of retreat is one factor which
may be considered in addressing the reasonableness of the ac-
cused's apprehension of bodily harm and the sincerity of the ac- (h) Coercion or duress. It is a defense to any offense

cused's belief that the force used was necessary for self-protection. except killing an innocent person that the accused's
participation in the offense was caused by a reasona-
ble apprehension that the accused or another inno-

(5) Defense of another. The principles of self-de- cent person would be immediately killed or would
fense under subsection (e)(l) through (4) of this rule immediately suffer serious bodily injury if the ac-
apply to defense of another. It is a defense to homi- cused did not commit the act. The apprehension
cide, attempted homicide, assault with intent to kill, must reasonably continue throughout the commis-
or any assault under Article 90, 91, or 128 that the sion of the act. If the accused has any reasonable op-
accused acted in defense of another, provided that portunity to avoid committing the act without sub-
the accused may not use more force than the person jecting the accused or another innocent person to the
defended was lawfully entitled to use under the cir- harm threatened, this defense shall not apply.
cumstances.

Discussion
Discussion

The immediacy of the harm necessary may sary with the cir-
The accused acts at the accused's peril when defending an- cumstances. For example, a threat to kill a person's wife the next

other. Thus. if the accused goes to the aid of an apparent assault day may be immediate if the person has no opportunity to contact

lI-ill



R.C.M. 916(h)

la' enftorcement officials or other%%,ise protect the intended victim applied in accordance with the standards imposed b% such of-
or avoid committing the offense before then. lenses.

Examples of offenses in w.hich the accused's intent or know l-

edge is immaterial include: carnal know ledge (accued', knov l-

(i) Inability. It is a defense to refusal or failure to edge of age of victim immaterial): improper use of counterign
(mistake as to authority of person to %hom disclosed not a de-

perform a duty that the accused was, through no fense). Such ignorance or mistake ma% be relevant in etenuanou
fault of the accused, not physically or financially and mitigation, however.

able to perform the dut. See subsection (1)(I) of this rule concerning ignorance or

mistake of law.

Discussion

The test of inability is objective in nature. The accused's (k) Lack of mental responsibility.
opinion that a physical impairment prevented performance of the (1) Lack of mental responsibility. It is an affirma-
duty will not suffice unless the opinion is reasonable under all the tive defense to any offense that, at the time of the
circumstances, commission of the acts constituting the offense, the

If the physical or financial inability of the accused occurred accused, as a result of a severe mental disease or de-
through the accused's own fault or design. it is not a defense. For fect, was unable to appreciate the nature and quality
example. if the accused. having knowledge of an order to get a
haircut, spends money on other nonessential items, the accused's or the wrongfulness of his or her acts. Mental disease
inability to pay for the haircut would not be a defense, or defect does not otherwise constitute a defense.

Discussion
() Ignorance or mistake offact. Except as otherwiseprovdedin hissubsctin, t i a dfene t anof- See R.C.M. 7O0 concerning sanity inquiries. See also R.CA..
provided in this subsection, it is a defense to an of- 909 concerning the capacity of the accused ti stand trial.

fense that the accused held, as a result of ignorance
or mistake, an incorrect belief of the true circum-
stances such that. if the circumstances were as the (2) Partial mental responsibility. A mental condi-
accused believed them, the accused would not be tion not amounting to a lack of mental responsibility
guilty of the offense. If the ignorance or mistake goes under subsection (k)(1) of this rule is not a defense,
to an element requiring premeditation, specific in- nor is evidence of such a mental condition admissi-
tent, willfulness, or knowledge of a particular fact, ble as to whether the accused entertained a state of
the ignorance or mistake need only have existed in mind necessary to be proven as an element of the of-
the mind of the accused. If the ignorance or mistake fense.
goes to any other element requiring only general in- (3) Procedure.
tent or knowledge, the ignorance or mistake must (A) Presumption. The accused is presumed to
have existed in the mind of the accused and must have been mentally responsible at the time of the al-
have been reasonable under all the circumstances. leged offense. This presumption continues until the
However. if the accused's knowledge or intent is im- accused t.stablishes, by clear and convincing evi-
material as to an element, then ignorance or mistake dence, that he or she was not mentally responsible at
is not a defense. the time of the alleged offense.

Discussion Discussion

Examples of ignorance or mistake which need only exist in The accused is presumed to be mentally responsible. and this

fact include: ignorance of the fact that the person assaulted was presumption continues throughout the proceedings unless the

an officer; belief that property allegedly stolen belonged to the ac- finder of fact determines that the accused has proven lack of

cused: belief that a controlled substance was really sugar. mental responsibility by clear and convincing evidence. See suh-

Examples of ignorance or mistake which must be reasonable section (b) of this rule.

as sell as actual include: belief that the accused charged with un-

authorized absence had permission to go: belief that the accused (B) Inquiry. If a question is raised concerning
had a medical "profile" excusing shaving as otherwise required by
regulation. Some offenses require special standards of conduct the mental responsibility of the accused, the military
(%ee, for example. paragraph 68. Part IV. Dishonorable failure to judge shall rule finally whether to direct an inquiry
maintain sufficient funds): the element of reasonableness must be under R.C.M. 706. In a special court-martial with-
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out a military judge, the president shall rule finally Discussion
except to the extent that the question is one of fact, Intoxication ma) reduce premeditated murder to unpremed-

in which case the president rules subject to objection itated murder, but it will not reduce murder to manslaughter or

by any member. any other lesser offense. See paragraph 43c(2).CL Part IV.

Although voluntary intoxication is not a defense, es idence of

Discussion voluntary intoxication may be admitted in extenuation

See R.C.M. 801(e)(3) for the procedures for voting on rul-
ings of the president of a special court-martial without a military

judge. Rule 917. Motion for a finding of not guilty
If an inquiry is directed, priority should be given to it. (a) In general. The military judge, on motion by the

accused or sua sponte, shall enter a finding of not

(C) Determination. The issue of mental respon- guilty of one or more offenses charged after the evi-

sibility shall not be considered as an interlocutory dence on either side is closed and before findings on

question. the general issue of guilt are announced if the evi-

(I) Not defenses generally. dence is insufficient to sustain a conviction of the of-
(1) Ignorance or mistake of law. Ignorance or fense affected. If a motion for a finding of not guilty

mistake of law, including general orders or regula- at the close of the prosecution's case is denied, the

tions, ordinarily is not a defense. defense may offer evidence on that offense without
having reserved the right to do so.

Discussion (b) Form of motion. The motion shall specifically in-

For example, ignorance that it is a crime to possess mari- dicate wherein the evidence is insufficient.

juana is not a defense to wrongful possession of marijuana. (c) Procedure. Before ruling on a motion for a find-
Ignorance or mistake of law may be a defense in some limited ing of not guilty, whether made by counsel or sua

circumstances. If the accused, because of a mistake as to a sepa- sponte, the military judge shall give each party an
rate nonpenal law, lacks the criminal intent or state of mind nec- opportunity to be heard on the matter.
essary to establish guilt, this may be a defense. For example, if the
accused, under mistaken belief that the accused is entitled to take

an item under property law, takes an item, this mistake of law (as Discussion
to the accused's legal right) would, if genuine, be a defense to lar- The militaiy judge ordinarily should permit the trial counsel
ceny. On the other hand, if the accused disobeyed an order, under to reopen the case as to the insufficiency specified in the motion.
the actual but mistaken belief that the order was unlawful, this See R.C.M. 801(e)(2) and (3) for additional procedures to be
would not be a defense because the accused's mistake was as to followed in a special court-martial without a military judge.

the order itself, and not as to a separate nonpenal law. Also, mis-
take of law may be a defense when the mistake results from reli-

ance on the decision or pronouncement of an authorized public (d) Standard. A motion for a finding of not guilty
official or agency. For example, if an accused, acting on the advice
of an official responsible for administering benefits that the ac- shall be granted only in the absence of some evidence
cused is entitled to those benefits. applies for and receives those which, together with all reasonable inferences and
benefits, the accused may have a defense even though the accused applicable presumptions, could reasonably tend to
was not legally eligible for the benefits. On the other hand, reli- establish every essential element of an offense
ance on the advice of counsel that a certain course of conduct is charged. The evidence shall be viewed in the light
legal is not. of itself. a defense. most favorable to the prosecution, without an evalu-

ation of the credibility of witnesses.
(2) Voluntary intoxication. Voluntary intoxica- (e) Motion as to greater offense. A motion for a find-

tion, whether caused by alcohol or drugs, is not a de- ing of not guilty may be granted as to part of a speci-
fense. However, evidence of any degree of voluntary fication and, if appropriate, the corresponding
intoxication may be introduced for the purpose of charge, as long as a lesser offense charged is alleged
raising a reasonable doubt as to the existence of ac- in the portion of the specification as to which the
tual knowledge, specific intent, willfulness, or a pre- motion is not granted. In such cases, the military
meditated design to kill, if actual knowledge, specific judge shall announce that a finding of not guilty has
intent, willfulness, or premeditated design to kill is been granted as to specified language in the specifica-
an element of the offense. tion and, if appropriate, corresponding charge. In
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cases before members, the military judge shall in- Lesser included ,ctJnses. If the eo tdencc fails to prosve ilcof

struct the members accordingly, so that any findings fense charged but does. prose an offense nece,,,arilN included in
the offense charged, the factfiuder maN find the accused not guilIt

later announced will not be inconsistent with the of the offense charged but guilth ofa named lesser offense. mhichh
granting of the motion. is included iii the offense charged. % ithout the use of exceptions

(f) Effect of ruling. A ruling granting a motion for a and substitutions. Ordinarils an attempt is a lesser included of-

finding of not guilty is final when announced and fense eken if the ekidence establishes that the offense charged was

may not be reconsidered. Such a ruling is a finding of consummated. See Part IV concerning lesser included offenses.

not guilty of the affected specification, or affected Offenses urising friom the wime act or truntutoon. Thý ac-
cused may be found guilty of two or more offenses arisint- front

portion thereof, and, when appropriate, of the corre- the same act or transaction. whether or not the offenses ace sepa-

sponding charge. A ruling denying a motion for a rately punishable. But %ee R.C.M. 906(b)(12); 9071h)(3)(B):
finding of not guilty may be reconsidered at any time 1003(c I )(C.
before findings on the general issue of guilt are an-
nounced.
(g) Effect of denial on review. If all the evidence ad- (2) As to a charge. General findings as to a charge

mitted before findings, regardless by whom offered, may be: guilty; not guilty. but guilty of a violation of

is sufficient to sustain findings of guilty, the findings Article ; not guilty only by reason
need not be set aside upon review solely because the of lack of mental responsibility: or not guilty.

motion for finding of not guilty should have been
granted upon the state of the evidence when it was Discussion
made. Where there are two or more specification, under one

charge, conviction ofanN of those specifications requires a finding

Rule 918. Findings of guilty of the corresponding charge. Under such circumstances

(a) General findings. The general findings of a any findings of not guilty as to the other specifications do not af-

court-martial state whether the accused is guilty of fect that charge. Ifthe accused is found guilt% of one specification
and of a lesser included offense prohibited h. a different Article as

each offense charged. If two or more accused are to another specification under the same charge, the findings as to

tried together, separate findings as to each shall be the corresponding charge should be: Of the Charge as the specifi-

made. cation 1: Guilty: as to specification 2: not guilt%. but guilh. ofa si-

(1) As to a specification. General findings as to a olation of Article

specification may be: guilty; not guilty of an offense An attempt should be found as a siolatton of Article 80 un-
as charged, but guilty of a named lesser included of- less the attempt is punishable under Articles 85. 94. 100. 104. or
aense; c geuilty gilty exceptiof s, a t nr wincluded ofs- 128. in which case it should be found asa violation of that Article.

A court-martial may not find an offense as a violation ofan

tutions, not guilty of the exceptions, but guilty of the article under which it was not charged solely for the purpose of

substitutions, if any: not guilty only by reason of increasing the authorized punishment or for the purpose of ad-

lack of mental responsibility; or, not guilty. Excep- judging less than the prescribed mandatory punishment.

tions and substitutions may not be used to substan-
tially change the nature of the offense or to increase
the seriousness of the offense or the maximum pun- (b) Specialfindings. In a trial by court-martial com-

ishment for it. posed of military judge alone, the military judge
shall make special findings upon request by any

Discussion party. Special findings may be requested only as to
matters of fact reasonably in issue as to an offense

Exceptions and substitutions. One or more words or figures and need be made only as to offenses of which the ac-
may be excepted from a specification and. when necessary, others
substituted, if the remaining language of the specification, with or
without substitutions, states an offense by the accused which is quested at any time before general findings are an-
punishable by court-martial. Changing the date or place of the of- nounced. Only one set of special findings may be
fense may. but does not necessarily, change the nature or identity requested by a party in a case. If the request is for
of an offense. findings on specific matters, the military judge may

If A and B are joint accused and A is convicted but B is ac- require that the request be written. Special findings
quitted of the offense charged, A should be found guilty be ex-
cepting the name of B from the specification as well as any other may be entered orally on the record at the court-
words indicating the offense was a joint one. martial or in writing during or after the court-mar-
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tia], but in any event shalJ be made before authenti- Rule 919. Argument by counsel on findings
cation and included in the record of trial. (a) In general. After the closing of evidence, trial

counsel shall be permitted to open the argument.

Discussion The defense counsel shall be permitted to reply.
Trial counsel shall then be permitted to reply in re-

Special findings ordinarily include findings a.s to the elements buttal.
of the offenses of which the accused has been found guilty, and (b) Contents. Arguments may properly include rea-
any affirmative defense relating thereto. sonable comment on the evidence in the case, in-

See also R.C.M. 905(d); MilR.Evid 304(d)(4): 31 l(dX4): cluding inferences to be drawn therefrom, it support
321(f) concerning other findings to be made by the military judge.

Members may not make special findings.

Discussion

(c) RIsis of findings. Findings may be based on di- The militar\ judge may exercise reasonable control ,,er ar-

rect or circumstantial evidence. Only matters prop- gument. See R.C.M. 801(a)(3).
Argument ma) include comment about the testimony. con-

erly before the court-martial on the merits of the duct. motives. interests, and biases of witnesses to the extent sup-

case may be considered. A finding of guilty of any of- ported by the evidence. Counsel should not express a personnel

fense may be reached only when the factfinder is sat- belief or opinion as to the truth or falsity ofany testimony or evi-

isfied that guilt has been proved beyond a reasonable denceor theguilt or innocence ofthe accused. norshould counsel

doubt. make arguments calculated io inflame passions or prejudices. In
argument counsel may treat the testimony of witnesses as conclu-

sively establishing the facts related by the witnesses. Counsel may

Discussion not cite legal authorities or the facts of other cases when arguing
to members on findings.

Direct evidence is evidence which tends diretly to prove or Trial counsel may not comment on the accused's exercise of

disprove a fact in issue (for example. an elemen; of the offense the right against self-incrimination or the right to counsel. See

charged). Circumstantial evidence is evidence whxch tends di- Mil.R.Evid. 512. Trial counsel may not argue that the prosecu-

rectly to prove not a fact in issue but some other fact or circum- tion's eidence is unrebutted if the only rebuttal could come from

stance from which, either alone or together with other facts or cir- the accused. When the accused is on trial for several offenses and

cumstances. one may reasonably infer the existence or testifiesonly astosomeoftheoffenses, trialcounsel may not com-

nonexistence of a fact in issue. There is no general rule for deter- ment on the accused's failure to testify as to the others. When the

mining or comparing the weight to be given to direct or circum- accused testifies on the merits regarding an offense charged, trial

stantial evidence. counsel may comment on the accused's failure in that testimony
to deny or explain specific incriminating facts that the evidence

A reasonable doubt is a doubt based on reason and common for the prosecution tends to establish regarding that offense.

sense. A reasonable doubt is not mere conjecture; it is an honest. Trial counsel may not comment on the failure of the defense
conscientious doubt suggested by the evidence. or lack ofit. in the to call witnesses orofthe accused to testify at the Article 32 inues-
case. An absolute or mathematical certainty is not required. The tigation or upon the probable effect of the court-martial's findings
rule as to reasonable doubt extends to every element of the of- on relations between the military and civilian communities.
fense. It is not necessary that each particular fact advanced by the The rebuttal argument of trial counsel is generall. limited to
prosecution which is not an element be proved beyond a reasona- matters argued by the defense. If trial counsel is permitted to in-
ble doubt. troduce new matter in closing argument. the defense should be al-

The factfinder should consider the inherent probability or lowed to reply in rebuttal. However, this will not preclude trial

improbability of the evidence, using common sense and knowl- counsel from presenting a final argument.

edge of human nature, and should weigh the credibility of wit-
nesses. A fact finder may properly believe one witness and disbe-
lieve others whose testimony conflicts with that of the one. A (c) Waiver of objection to improper argument. Fail-
factfinder may believe part of the testimony of a witness and dis- ure to object to improper argument before the mili-
believe other parts. tary judge begins to instruct the members on find-

Findings of guilty may not be based solely on the testimony ings shall constitute waiver of the objection.
of a witness other than the accused which is self-contradictory.

unless the contradiction is adequately explained by the witness. Discussion
Even if apparently credible and corroborated, the testimony of an
accomplice should be considered with great caution. If an objection that an argument is improper is sustained, the

military judge should immediately instruct the members that the
argument was improper and that they must disregard it. In ex-
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traordinary cases improper ,gdment maý require a mistrial. See el. hosseoer. as long as the issue is adequatel% comered in the in-

R.C...t. 915. The military ju ige should he alert to improper argu- structions

ment and take appropriate action %hen necessar, The nmlitarN judge should not identif'. the source of awn' in-

struction A hen addressing the memners.

All w' ritten requests for instructions should be marked as ap-

pellate exhibits, whether or not they, are gisen.

Rule 920. Instructions on findings
(a) In general. The military judge shall give the
members appropriate instructions on findings. (d) How given. Instructions on findings shall be

given orally on the record in the presence of all par-

Discussion ties and the members. Written copies of the instruc-
tions. or. unless a party objects, portions of them,

Instructions consist of a statement of the issues in the case may also be given to the members for their use dur-
and an explanation of the legal standards and procedural require- ing deliberations.
ments by which the members will determine findings. Instruc-
tions should be tailored to fit the circumstances of the case. and
should fairly and adequately cover the issues presented. Discussion

A copy of any written instructions delipered to the members

(b) When given. Instructions on findings shall be should be marked as an appedlate exhibit.

given before or after arguments by counsel, or at
both times, and before the members close to deliber- (e) Required instructions. Instructions on findings
ate on findings, but the military judge may, upon re- shall include:
quest of the members, any party, or sua sponte, give (1) A description of the elements of each offense
additional instructions at a later time. charged, unless findings on such offenses are unnec-

essary because they have been entered pursuant to a
Discussion plea of guilty.

After members have reached a finding on a specification. in- (2) A description of the elements of each lesser
structions may not he given on an offense included therein %, hich included offense in issue, unless trial of a lesser in-
was not described in an earlier instruc!ion unless the finding is il- cluded offense is barred by the statute of limitations
legal. This is true even if the finding has not been announced.
When instructions are to be given is a matter within the sole dis- (Article 43) and the accused refuses to waive the bar;

cretion of the military trial judge. (3) A description of any special defense under
R.C.M. 916 in issue-

(4) A direction that only matters properly before
(c) Requests for instructions. At the close of the evi- the courtmtial may onsidered;

dence or at such other time as the military judge (he c hartha t-

may permit, any party may request that the military (5) A charge that-c

judge instruct the members on the law as set forth in (A) The accused must be presumed to be inno-
cent until the accused's guilt is established by legalthe request. The military judge may require the re-

quested instruction to be written. Each party shall and competent evidence beyond reasonable doubt;

be given the opportunity to be heard on any pro- (B) In the case being considered, if there is a

posed instruction on findings before it is given. The reasonable doubt as to the guilt of the accused, the
linform the doubt must be resolved in favor of the accused andmilitary judge shall inomteparttes of the pro- teacsdms eaqitd

posed action on such requests before their closing ar- the accused must be acquitted;

guments. (C) If, when a lesser included offense is in is-
sue, there is a reasonable doubt as to the degree of

Discussion guilt of the accused, the finding must be in a lower
degree as to which there is not reasonable doubt; and

Requests for and objections to instructions should be re- (D) The burden of proof to establish the guilt
solved at an Article 3

9
(a) session. But see R.C.M. 801((e(31)-, 01. of the accused is upon the Government. [When the

Ifan issue has been raised, ordinarily the military judge must
instrict on the issue when requested to do so. The military judge issue of lack of mental responsibility is raised, add:]
is not required to give the specific instruction requested by coun- However, the burden of proving the defense of lack
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of mental responsibility by clear and convincing evi- Rule 921. Deliberations and voting on
dence is upon the accused. findings

(6) Diret.tions on the procedures under R.C.M. (a) In general. After the military judge instructs the

921 for deliberations and voting; and members on findings, the members shall deliberate

(7) Such other explanations, descriptions, or di- and vote in a closed session. Only the members shall

rections as may be necessary and which are properly be present during deliberations and voting. Superi-

requested by a party or which the military judge de- ority in rank shall not be used in any manner in an

termines, sua sponte, should be given, attempt to control the independence of members in
the exercise of their judgment.

Discussion (b) Deliberations. Deliberations properly include
full and free discussion of the merits of the case. I in-

A matter is "'in issue" when some evidence, without regard less otherwise directed by the military judge, mem-
to its source or credibility, has been admitted upon which mem- bers may take with them in deliberations their notes,
bers might rely if they choose. An instruction on a lesser included
offense is proper when an element from the charged offense which if any. any exhibits admitted in evidence, and any
distinguishes that offense from the lesser offense is in dispute. written instructions. Member,, may request that the

See R.C. M. 918(c)and discussion as to reasonable doubt and court-martial be reopened and that portions of the
other matters relating to the basis for findings which may be the record be read to them or additional evidence intro-
subject of an instruction. duced. The military judge may. in the exercise of dis-

Other matters which may be the subject of instruction in ap- cretion, grant such request.
propriate cases included: inferences (see the explanations in Part
IV concerning inferences relating to specific offenses): the limited
purpose for vhich evidence was admitted (regardless of whether (1) Secret ballot. Voting on the findings for ea-'h
such evidence was offered by the prosecution of defense) (see clarge and specification shall be by secret written
Mil.R.Evid. 105): the effect of character evidence (see ballot. All members present shall vote.
MdI.R.Evid. 404: 405): the effect of judicial notice (see (2) Numbers of'votes required to convict.
Mil.R.Evid. 201. 201A): the weight to be gieten a pretrial state-
ment (see Mil.R.Evid. 340(e)): the effect of -tipulations (see (A) Death penalty mandatory. A finding of
R.C.M. 81I): that. when a guilty plea to a lesser included offense guilty of an offense for which the death penalty is
has been accepted. the members should accept as proed the mat- mandatory results only if all members present vote
ters admitted by the plea. but must determine whether the re- for a finding of guilty.
maining elements are established: that a plea of guilt, to one of-
fense may not be the basis for inferring the existence of a fact or
element of another offense: the absence of the accused from trial Discussion
should not be held against the accused: and that no adverse infer- Article l06 is the onlv offense under the code for %khich the
ences may be drawn from an accused's failure to testif. (set, death penalt_ t, mandatory.
MiI.REid. 301(g)).

The military judge ma) summarize and comment upon es.i-
dence in the case in instructions. In doing so. the militar, judge (B) Other offenses. As to any offense for which
should present an accurate, fair, and dispassionate statement f th

what the esidence shows; not depart from an impartial role: t)t e death penalty is not mandatory a finding of
assume as true the existence or nonexistence of a fact in lsue guilty results only if at least two-t!irds t" t'e mem-
when the evidence is conflicting or disputed. or when there is no bers present vote for a finding of guilh,
evidence to support the matter: and make clear that the mnernbers
must exercise their independent judgment as to the fact, Discussion

In computing the number of sote,, required to coni ict. artt
(f) Waiver. Failure to object to an instruction or to fraction ofa vote is rounded up to the nexst hole number. For ex-

omission of an instruction before the members close ample. if there are five members, the concurrence of at least four
to deliberate constitutes waiver of the objection in would be required to cons lt, The nilitary judge should instruct
th the members on the specific number of sotes required to consict.
the absence 'if plain error. The miiitary judge may

require the party objecting to specify of what respect
the instructions given were improper. The parties (3) Acouittal. If fewer than two-thirds of the
shall be given the opportunity to be heard on any eb- members present vote for a finding of guilty-or,
jection outside the presence of the members. when the death penalty is mandatory, if fewer than
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all the members present vote for a finding of Discussion
guilty-a finding of not guilty has resulted as to the Once findings hase been reached. they mas he reconsidered
charge or specification on which the \ ote was taken. only in accordance %%with R.C.M. 924,

(4) Not guilty only by reason of lack of trental re-
sponsibility. When the defense of lack of mental re-
sponsibility is in issue under R.C.M. 916(k)(1), the (d) Action after findings a', reached. After the
members shall first vote on whether the prosecution members have reached findings on each charge and

has proven the elements of the offense beyond a rea- specification before them, the court-martial shall be

sonable doubt. If at least two-thirds of the members opened and the president shall inform the military

present (all members for offenses where the death judge that findings have been reached. The military

penalty is mandatory) vote for a finding of guilty, judge may, in the presence of the parties, examine

then the members shall vote on whether the atccused any writing which the president intends to read to

has proven lack of mental responsibility. If a major- announce the findings and may assist the members

ity of the members present concur that the accused in putting the findings in proper form. Neither that
has proven lack of mental responsibility be clear and writing nor any oral or written clarification or dis-

convincing evidence, a finding of not guilty only by cussion concerning it shall constitute announcement

reason of lack of mental responsibility results. If the of the findings.

vote on lack of mental responsibility does not result
in a finding of not guilty only by reason of lack of Discussion
mental responsibility, then the defense of lack of Ordinarily a findings worksheet should be provided to the
mental responsibility has been rejected and the find- members as an aid to putting the findings in proper form. See Ap-

ing of guilty stands. pendix 10 for a format for findings. If the military judge examines
any writing by the members or otherwise assists them to put find-
ings in proper form, this must he done in an open session and

Discussion counsel should be given the opportunity to examine such a writ-

ing and to be heard on any instructions the n•iitary judge mayIf lack of mental responsibility is in issue with regard to more give. See A,rticle 39(b).
than one specification, the members should determine the issue of gie Sesice s n ey u rThe president should not disclose any specific number of
lack of mental responsibility on each specification separately. votes for or against any finding.

(5) Included offenses. Members shall not vote on
a lesser included offense unless a finding of not guilty Rule 922. Announcement of findings
of the offense charged has been reached. If a finding (a) In general. Findings shall be announced in the
of not guilty of an offense charged has been reached presence of all parties prompth after they have been
the members shall vote on each included offense on determined.
which they have been instructed, in order of severity
beginning with the most severe. The members shall Discussion
continue the vote on each included offense on which
they have been instructed until a finding of guilty re- See Appendix 10. A finding of an offense about which no in-

sults or findings ofnot guilty have been reached as to structions were given is not proper.

each such offense.
(6) Procedure for voting. (b) Findings by members. The president shall an-

(A) Order. Each specification shall be voted on nounce the findings by the members.
separately before the corresponding charge. The or- (1) If a finding is based on a plea of guilty, the
der of voting on several specifications under a charge president shall so state.
or on several charges shall be determined by the (2) In a capital case, ifa finding of guilty is unani-
president unless a majority of the members object. mous with respect to a capital offense, the president

(B) Counting votes. The junior member shall shall so state. This provision shall not apply during
collect the ballots and count the votes. The president reconsideration under R.C.M. 924(a) of a finding of
shall check the count and inform the other members guilty previously announced in open court unless the
of the result. prior finding was announced as unanimous.
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Discussion not a proper basis for challenging the fndings, Howc% cr. l hen a

showing of a ground for impeaching the •erdict has been inade.

If the findings announced are ambiguous. the military judge members may be questioned about such a ground The nihtar,

should seek clarification. See also R.C.M. 924. A nonunanimous judge determines. as an interlocutory matter. whether such an In-

finding of guilty as to a capital offense may be reconsidered, but quiry will be conducted and whether a find ng has been in)-

not for the purpose of rendering a unanimous verdict in order to peached.

authorize a capital sentencing proceeding. The president shall not

make a statement regarding unanimity with respect to reconsider-
ation of findings as to an offense in which the prior findings were findings
not unanimous. -. 24. Reconsideration of

'Ile for reconsideration. Members may recon-
sider any finding reached by them before such find-

(c) Findings by military judge. The military judge ing is announced in open session. Members may re-
shall announce the findings when trial is by military consider any finding of guilty reached by them at
judge alone or when findings may be entered upon any time before announcement of the sentence.
R.C.M. 9 10(g). (b) Procedure. Any member may propose that a
(d) Erroneous announcement. If an error was made finding be reconsidered. If such a proposal is made
in the announcement of the findings of the court- in a timely manner the question whether to recon-
martial, the error may be corrected by a new an- sider shall be determined in closed session by secret
nouncement in accordance with this rule. The error written ballot. Any finding of not guilty shall be re-
must be discovered and the new announcement considered if a majority vote for reconsideration.
made before the final adjeurnment of the court-mar- Any finding of guilty shall be reconsidered if more
tial in the case. than one-third of the members vote for reconsidera-

tion. When the death penalty is mandatory. a re-

Discussion quest by any member for reconsideration of a guilty
finding requires reconsideration. Any finding of not

See RC.M. 1102 concerning the action to be taken if the er- guilty only by reason of lack of mental responsibility
ror in the announcement is discovered after final adjournment, shall be reconsidered on the issue of the finding of

guilty of the elements if more than one-third of the
members vote for reconsideration, and on the issue

(e) Polling prohibited. Except as provided in of mental responsibility if a majority vote for recon-
Mil.R.Evid. 606, members may not be questioned sideration. Ifa vote to reconsider a finding succeeds.
about their deliberations and voting, the procedures in R.C.M. 921 shall apply.

Rule 923. Impeachment of findings Discussion

After the initial secret ballot vote on a finding in closed ,es-
Findings which are proper on their face may be sion. no other vote may be taken on that finding unless a ýote to

impeached only when extraneous prejudicial infor- reconsider succeeds.

mation was improperly brought to the attention of a
member, outside influence was improperly brought
to bear upon any member, or unlawful command in- (c) Military judge sitting alone. In trial by military
fluence was brought to bear upon any member. judge alone, the military judge may reconsider any

finding ofguilty at any time before announcement of
sentence.

Discussion

Deliberations of the members ordinarily are not subject to
disclosure. See Mil.R.Evid. 606. Unsound reasoning by a mem-
ber. misconception of the evidence, or misapplication of the law is
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CHAPTER X. SENTENCING

Rule 1001. Presentencing procedure (2) Personal data and character of prior service of

(a) In general, the accused. Under regulations of the Secretary con-
(1) Procedure. After findings of guilty have been cerned, trial counsel may obtain and introduce from

announced, the prosecution and defense may pre- the personnel records of the accused evidence of the
sent matter pursuant to this rule to aid the court- accused's marital status; number of dependents, if
martial in determining an appropriate sentence. any; and character of prior service. Such evidence
Such matter shall ordinarily be presented in the fol- includes copies of reports reflecting the past military
lowing sequence- efficiency, conduct, performance, and history of the

(A) Presentation by trial counsel of: accused and evidence of any disciplinary actions in-

(i) service data relating to the accused taken cluding punishments under Article 15.
from the charge sheet; "Personnel records of the accused" includes any

(ii) personal data relating to the accused and records made or maintained in accordance with de-
of the character of the accused's prior service as re- partmental regulations that reflect the past military

flected in the personnel records of the accused; efficiency, conduct, performance, and history of the
accused. If the accused objects to a particular docu-orciviian ein oment as inaccurate or incomplete in a specified re-

or civilian;
spect, or as containing matter that is not admissible(iv) evidence of aggravation; and under the Military Rules of Evidence, the matter

(v) evidence of rehabilitative potential. shall be determined by the military judge. Objec-
(B) Presentation by the defense of evidence in tions not asserted are waived.

extenuation or mitigation or both. (3) Evidence of prior convictions of the accused.
(C) Rebuttal. (A) In general. The trial counsel may intro-
(D) Argument by the trial counsel on sentence. duce evidence of military or civilian convictions of
(E) Argument by the defense counsel on sen- the accused. For purposes of this rule, there is a

tence. "conviction" in a court-martial case when a sen-
(F) Rebuttal arguments in the discretion of the tence has been adjudged.

military judge.
(2) Adjudging sentence. A sentence shall be ad- Discussion

judged in all cases without unreasonable delay. A vacation of a suspended sentence (see R.C.M. 1109) is not

(3) Advice and inquiry. The military judge shall a conviction and is not admissible as such. but may be admissible

personally inform the accused of the :ight to present under subsection (b)(2) ofthis rule as reflective ofthe character of

matters in extenuation and mitigation, including the the prior service of the accused.

right to make a sworn or unsworn statement or to re-
main silent, and shall ask whether the accused (B) Pendency of appeal. The pendency of an
chooses to exercise those rights. appeal therefrom does not render evidence of a con-
(b) Matter to be presented by the prosecution. viction inadmissible except that a conviction by

(1) Service data from the charge sheet. Trial coun- summary court-martial or special court-martial
sel shall inform the court-martial of the data on the without a military judge may not be used for pur-
charge sheet relating to the pay and service of the ac- poses of this rule until review has been completed
cused and the duration and nature of any pretrial re- pursuant to Article 64 or Article 66, if applicable.
straint. In the discretion of the military judge, this Evidence of the pendency of an appeal is admissible.
may be done by reading the material from the charge (C) Method of proof Previous convictions may
sheet or by giving the court-martial a written state- be proved by any evidence admissible under the Mil-
ment of such matter. If the defense objects to the itary Rules of Evidence.
data as being materially inaccurate or incomplete, or
containing specified objectionable matter, the mili-
tary judge shall determine the issue. Objections not
asserted are waived.
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Discussion out of the same act or omission that constitutes the
offense of which the accused has been found guilty.

Normally, previous convictions may be proved by use of the
personnel records of the accused, by the record of the conviction, particular acts of good conduct or bravery and evi-
or by the order promulgating the result of trial. See DD Form 493 dence of the reputation or record of the accused in
(Extract of Military Records of Previous Convictions). the service for efficiency, fidelity, subordination,

temperance, courage, or any other trait that is desir-

(4) Evidence in aggravation. The trial counsel able in a servicemember.

may present evidence as to any aggravating circum- (2) Statement by the accused.

stances directly relating to or resulting from the of- a ) In g enea Th acue ma testify, mkan unsworn statement, or both in extenuation, in
fenses of which the accused has been found guilty. mitigation or to rebut matters presented by the pros-
Except in capital cases a written or oral deposition ecution, or for all three purposes whether or not the
taken in accordance with R.C.M. 702 is admissible accused testified prior to findings. The accused may
in aggravation. limit such testimony or statement to any one or

more of the specifications of which the accused has
D c obeen found guilty. This subsection does not permit

Evidence in aggravation may include evidence of financial, the filing of an affidavit of the accused.
social, psychological, and medical impact on or cost to any person (B) Testimony of the accused. The accused may
or entity who was the victim of an offense committed by the ac- give sworn oral testimony under this paragraph and
cused and evidence of significant adverse impact on the mission, shall be subject to cross-examination concerning it
discipline, or efficiency of the command directly and immediately
resulting from the accused's offense. by the trial counsel or examination on it by the

See also R.C.M. 1004 concerning aggravating circumstances court-martial, or both.
in capital cases. (C) Unsworn statement. The accused may

make an unsworn statement and may not be cross-

(5) Evidence of rehabilitative potential. The trial examined by the trial counsel upon it or examined

counsel may present, by testimony or oral deposition upon it by the court-martial. The prosecution may,

in accordance with R.C.M. 702(g)(1), evidence, in however, rebut any statements of facts therein. The
unsworn statement may be oral, written, or both.

the form of opinions concerning the accused's previ- and may be made by the accused, by counsel, or

ous performance as a servicemember and potential both.

for rehabilitation. On cross-examination, inquiry is

allowable into relevant and specific instances of con- Discussion
duct.
(c) Matter to be presented by the defense. An unsworn statement ordinarily should not include what is

(1) In general. The defense may present matters properly argument, but inclusion of such matter by the accused

in rebuttal of any material presented by the prosecu- when personally making an oral statement normally should not

tion and may present matters in extenuation and be grounds for stopping the statement.

mitigation regardless whether the defense offered ev-
idence before findings. (3) Rules of evidence relaxed. The military judge

(A) Matter in extenuation. Matter in extenua- may, with respect to matters in extenuation or miti-
tion of an offense serves to explain the circumstances gation or both, relax the rules of evidence. This may
surrounding the commission of an offense, including include admitting letters, affidavits, certificates of
those reasons for committing the offense which do military and civil officers, and other writings of simi-
not constitute a legal justification or excuse. lar authenticity and reliability.

(B) Matter in mitigation. Matter in mitigation (d) Rebuttal and surrebuttal. The prosecution may
of an offense is introduced to lessen the punishment rebut matters presented by the defense. The defense
to be adjudged by the court-martial, or to furnish in surrebuttal may then rebut any rebuttal offered by
grounds for a recommendation of clemency. It in- the prosecution. Rebuttal and surrebuttal may con-
chides the fact that nonjudicial punishment under tinue, in the discretion of the military judge. If the
Article 15 has been imposed for an offense growing Military Rules of Evidence were relaxed under sub-
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section (c)(3) of this rule, they may be relaxed dur- likelihood of significant interference with military
ing rebuttal and surrebuttal to the same degree. operational deployment, mission accomplishment.
(e) Production of witnesses, or essential training.

(1) In general. During the presentence proceed- (f) Additional matters to be considered. In addition
ings, there shall be much greater latitude than on the to matters introduced under this rule, the court-
merits to receive information by means other than martial may consider-
testimony presented through the personal appear- (I) That a plea of guilty is a mitigating factor: and
ance of wi.nesses. Whether a witness shall be pro- (2) Any evidence properly introduced on the
duced to testify during presentence proceedings is a
matter within the discretion of the military judge, merits before findings, including:
subject to the limitations in subsection (e)( 2 ) of this (A) Evidence of other offenses or acts of mis-
rule. conduct even if introduced for a limited purpose:

and

Discussion (B) Evidence relating to any mental impair-
ment or deficiency of the accused.

See R.C.M. 703 concerning the procedures for production of

witnesses.
Discussion

(2) Limitations. A witness may be produced to The fact that the accused is of lo% intelligence or that. h•-
cause of a mental or neurological condition the accused's abilitmtestify during presentence proceedings through a to adhere to the right is diminished. may be extenuating. On the

subpoena or travel orders at Government expense other hand. in determining the severity of a sentence, the court-

only if- martial rriy consider evidence tending to sho, that an accused
(A) The testimony expected to be offered by has little regard for the rights of others.

the witness is necessary for consideration of a matter
of substantial significance to a determination of anapprprite entnceincudig eidene ncesary (g) Argument. After introduction of matters relat-a p p ro p r ia te s e n te n c e , in c lu d in g e v id e n c e n e c e s sa r y i n t o s t e c u d r th s ul , o n el f r h e p s -
to resolve an alleged inaccuracy or dispute as to a ing to sentence under this rule, counsel for the prose-
material fact; cution nd defense may argue for an appropriate

(B) The weight or credibility of the testimony sentence Trial counsel may not in argument purport

is of substantial significance to the determination of to speak for the convening authority or any higher

an appropriate sentence; authority, or refer to the views of such authorities or

(C) The other party refuses to enter into a stip- any policy directive relative to punishment or to any

ulation of fact containing the matters to which the punishment or quantum cf punishment greater than

witness is expected to testify, except in an extraordi- that court-martial may adjatdge. Trial cv- nsel may,

nary case when such a stip'ilation of fact wouid be however, recommend a specific lawful sentence and

an insufficient substitute for the testimony; may also refer to generally accepted sentencing phi-

(D) Other forms of evidence, such as oral dep- losophies, including rehabilitation of the accused.

ositions, written interrogatories, or former testi- general deterrence, specific deterrence of miscon-

mony would not be sufficient to meet the needs of duct by the accused, and social retribution. Failure
the court-martial in the determination of an appro- to object to improper argument before the military
priate sentence; and judge begins to instruct the members on sentencing

(E) The significance of the personal appear- shall constitute waiver of the objection.

ance of the witness to the determination of an appro-
priate sentence, when balanced against the practical Rule 1002. Sentence determination
difficulties of producing the witness, favors produc- Subject to limitations in this Manual, the sentence
tion of the witness. Factor- to be considered include to be adjudged is a matter within the discretion of
the costs of producing the witness, the timing of the the court-martial; except when a mandatory mini-
request for production of the witness, the potential mum sentence is prescribed by the code. a court-
delay ir the presentencing proceeding that may be martial :djudge any punishment authorized in
caused by the production of the witness, and the this N, cluding the maximum punishment or
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any lesser punishment, or may adjudge a sentence of or by operation of law, the maximum forfeiture shall

no punishment. be based on the grade to which the accused is re-
duced.

Discussion

See R.C.M. 1003 concerning authorized punishments and Discussion
limitations on punishments. See ulso R.C.M. 1004 in capital A forfeiture depries the accused of the amount of pa. iand
cases. allowances) specified as it accrues. Forfeiture, accrue to (he

United States.
"*Basic pay" does not include pay for special qualifications.

such as diving pay. or incentive pay such as fling. parachuting.

Rule 1003. Punishments or duty on board a submarine.

(a) In general. Subject to the limitations in this
Manual, the punishments authorized in this rule
may be adjudged in the case of any person found (3) Fine. Any court-martial may adjudge a fineguilty of an offense by a court-martial. instead of forfeitures. General courts-martial may

also adjudge a fine in addition to forfeitures. Special

Discussion and summary courts-martial may not adjudge any
fine in excess of the total amount of forfeitures which

"Any person" includes officers, enlisted persons. person in may be adjudged in that case. In order to enforce
custody of the armed forces serving a sentence imposed by a collection, a fine may be accompanied by a provision
court-martial, and. insofar as the punishments are applicable, any
other person subject to the code. See R.C.M. 202. in the sentence that, in the event the fine is not paid,

the person fined shall, in addition to any period of

confinement adjudged, be further confined until a
(b) Authorized punishments. Subject to the limita- fixed period considered an equivalent punishment to
tions in this Manual, a court-martial may adjudge the fine has expired. The total period of confinement

only the following punikhments: so adjudged shall not exceed the jurisdictional limi-
(1) Reprimand. A c,,urt-martial shall not specify tations of the court-martial,

the terms or wording oC a reprimand. A reprimand,
if approved, shall be .Nsued, in writing, by the con- Discussion
vening authority;

A fine is in the nature of a judgement and. 'when ordered exe-

Discussion cuted, makes the accused immediately liable to the United States
for the entire amount of money specified in the sententce. A fine

A reprimand adjudged by a court-i, .,, , punitive cen- normally should not be adjudged against a member of the armed

sure. forces unless the accused was unjustly enriched as a result of the

offense of which convicted. Ordinarily. a fine. rather than a forfei-

ture. is the proper monetary penalty to be adjudged against a ci.

(2) Forfeiture ofpa" and allowances. Unless a to- vilian subject to military law.

tal forfeiture is adjuu,,,ed, a sentence to forfeiture See R.C.M. 11 13(d)(3) concerning imposition of confine-

shall state the exact amount in whole dollars to be ment when the accused fails to pay a fine.

forfeited each month and the number of months the
forfeitures will last. (4) Loss of numbers, lineal position, or seniority.

Allowances shall bc subject to forfeiture only These punishments are authorized only in cases of
when the sentence includes forfeiture of all pay and Navy, Marine Corps, and Coast Guard officers:
allowances. The maximum authorized amount of a
partial forfeiture shall be determined by using the Discussion
basic pay or, in the case of reserve component per- All losses ofnumbers will be numbers in the appropriate lin-

sonnel on inactive-duty, compensation for periods of eal list.

inactive-duty training, authorized by the cumulative

years of service of the accused, and, if no confine-
ment is adjudged, any sea or foreign duty pay. If the (5) Reduction in pay grade. Except as provided in
sentence also includes reduction in grade, expressly R.C.M. 1301(d). a court-martial may sentence an
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enlisted member to be reduced to the lowest or any, (8) Confinement. The place of confinement shall
intermediate pay grade; not be designated by the court-martial. A court-

martial shall not adjudge a sentence to solitary con-
Discussion finement or to confinement without hard labor:

Reduction under Article 58a is not a part of the sentence but
is an administrative result thereof Discussion

The authority executing a sentence to confinement man re-
quire hard labor whether or not the words "at hard labor" are in-

(6) Restriction to specified limits. Restriction may cluded in the sentence. See Article 58(b). To promote uniformitt.
be adjudged for no more than 2 months for each the words "at hard labor" should be omited in a sentence to con-

month of authorized confinement and in no case for finement.

more than 2 months. Confinement and restriction
may be adjudged in the same case, but they may not
together exceed the maximum authorized period of (9) Confinement on bread and water or dimin-ished rations. Confinement on bread and water or di-
confinement, calculating the equivalency at the rate minished rations may be adjudged only in cases of
specified in this subsection; enlisted members attached to or embarked in a ves-

Discussion sel and for no more then 3 days. The categories of
enlisted personnel upon whom this type of punish-

Restriction does not exempt the person on whom it is im- ment may be imposed may be further limited by reg-
posed from any military duty. Restriction and hard labor without ulations of the Secretary concerned. If adjudged in
confinement may be adjudged in the same case provided they do
not exceed the maximum limits for each. See subsection the same sentence with confinement, hard labor
(c)(l)(A)(ii) of this rule. See also R.C.M. 1113(d)(5). The sen- without confinement, or restriction, confinement on
tence adjudged should specify the limits of the restriction, bread and water or diminished rations for I day

shall be treated as the equivalent of confinement for
2 days;

(7) Hard labor without confinement. Hard labor

without confinement may be adjudged for no more Discussion
than 1-1/2 months for each month of authorized
confinement and in no case for more than three A sentence toconfinement on bread and water ordiminished
months. Hard labor without confinement may be ad- rations may he served in a place where the prisoner can communi-

cate only with authorized personnel. The ration to be furnished isjudged only in the cases of enlisted members. The that specified by the authority charged w"ith the administration of

court-martial shall not specify the hard labor to be the punishment. but may not consist solely of bread and water un-
performed. Confinement and hard labor without less that punishment was specifically adjudged. A medical of.

confinement may be adjudged in the same case, but ficer's approval must be obtained before the punishment may be

they may not together exceed the maximum author- executed. See R.C.M. I1 13(dX5): 1305(d).

ized period of confinement, calculating the
equivalency at the rate specified in this subsection. (10) Punitive separation. A court-martial may not

adjudge an administrative separation from the ser-
Discussion vice. There are three types of punitive separation.

Hard labor without confinement is performed in addition to (A) Dismissal. Dismissal applies only to com-
other regular duties and does not excuse or relieve a person from missioned officers, commissioned warrant officers,
performing regular duties. Ordinarily, the immediate commander cadets, and midshipmen and may be adjudged only
of the accused will designate the amount and character of the la-
bor to be performed. Upon completion of the daily assignment. by a general court-martial. Regardless of the maxi-
the accused should be permitted to take leave or liberty to which mum punishment specified for an offense in Part IV
entitled. of this Manual, a dismissal may be adjudged for any

See R.C.M. 1301(d) concerning limitations on hard labor offense of which a commissioned officer, commis-
without confinement in summary courts-martial. sioned warrant officer, cadet, or midshipman has

been found guilty;
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(B) Dishonorable discharge. A dishonorable ment, forfeitures and punitive discharge (if an) arc
discharge applies only to enlisted persons and war- set forth for each offense listed in Part IV of this
rant officers who are not commissioned and may be Manual. These limitations are for each separate of-
adjudged only by a general court-martial. Regard- fense, not for each charge. When a dishonorable dis-
less of the maximum punishment specified for an of- charge is authorized, a bad-conduct discharge is also
fense in Part IV of this Manual, a dishonorable dis- authorized.
charge may be adjudged for any offense of which a (ii) Other punishments. Except as otherwise
warrant officer who is not commissioned has been specifically provided in this Manual, the types of
found guilty. A dishonorable discharge should be re- punishments listed in subsections (b)( 1), (3), (4), (5).
served for those who should be separated under con- (6) and (7) of this rule may be adjudged in addition
ditions of dishonor, after having been convicted of to or instead of confinement, forfeitures. a punitive
offenses usually recognized in civilian jurisdictions discharge (if authorized), and death (if authorized).
as felonies, or of offenses of a military nature requir- (B) Offenses not listed Part IVing severe punishment; and ()Ofne o itdPr V

(i) Included or related offenses. For an of-

Discussion fense not listed in Part IV of this Manual which is in-
cluded in or closely related to an offense listed

See also subsection (d)(1) of this rule regarding when a dis- therein the maximum punishment shall be that of
honorable discharge is authorized as an additional punishment. the offense litcd; however if an offense not listed is

included in a listed offense, and is closely related to
(C) Bad conduct discharge. A bad-conduct dis- another or is equally closely related to two or more

charge applies only to enlisted persons and may be listed offenses, the maximum punishment shall be
adjudged by a general court-martial and by a special the same as the least severe of the listed offenses.
court-martial which has met the requirements of (ii) Not included or related offenses. An of-
R.C.M. 201(F)(2)(B). A bad-conduct discharge is fense not listed in Part IV and not included in or
less severe than a dishonorable discharge and is de- closely related to any offense listed therein is punish-
signed as a punishment for bad-conduct rather than able as authorized by the United States Code, or as
as a punishment for serious offenses of either a civil- authorized by the custom of the service. When the
ian or military nature. It is also appropriate for an United States Code provides for confinement for a
accused who has been convicted repeatedly of minor specified period or not more than a specified period
offenses and whose punitive separation appears to be the maximum punishment by court-martial shall in-
necessary; elude confinement for that period. If the period is I

year or longer, the maximum punishment by court-
Discussion martial also includes a dishonorable discharge and

See also subsections (d)(2) and (3) of this rule regarding forfeiture of all pay and allowances; if 6 months or
when a bad-conduct discharge is authorized as an additional pun- more, a bad-conduct discharge and forfeiture of all
ishment. pay and allowances; if less than 6 months, forfeiture

of two-thirds pay per month for the authorized pe-

(i1) Death. Death may be adjudged only in ac- riod of confinement.

cordance with R.C.M. 1004; and (C) Multiplicity. When the accused is found

(12) Punishments under the law of war. In cases guilty oftwo or more offenses, the maximum author-
tried under the law of war, a general court-martial ized punishment may be imposed for each separate
may adjudge any punishment not prohibited by the offense. Except as provided in paragraph 5 of Part
law of war. IV, offenses are not separate if each does not require
(c) Limits on punishments. proof of an element not required to prove the other.

(1) Based on offenses. If the offenses are not separate, the maximum pun-
(A) Offenses listed in Part IV. ishment for those offenses shall be the maximum au-

(i) Maximum punishment. The maximum thorized punishment for the offense carrying the
limits for the authorized punishments of confine- greatest maximum punishment.
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Discussion det or midshipman to be separated from the ser% ice

See also R.C.M. 906(b)( 12); 907(b)43XB). with a punitive separation. In the case of commis-

The basis of the concept of multiplicity in sentencing is that sioned officers, cadets, midshipmen, and commis-
an accused may not be punished twice for what is. in effect. one sioned warrant officers, the separation shall be by
offense. Offenses arising out ofthe same act or transaction mas be dismissal. In the case of all other warrant officers.
multiplicious for sentencing depending on the evidence. No single the separation shall by dishonorable discharge.
test or formula has been developed which hill resolve the ques- (B) Enlisted persons. See subsection (b)(9) of
tion of multiplicity. this rule and R.C.M.1301(d).

The following tests have been used for determining whether
offenses are separate. Offenses are not separate if one is included (3) Based on reserve status in certain circurn-
in the other or unless each requires proof of an element not re- stances.

quired to prove the other. For example, if an accused is found (A) Restriction on liberty. A member of a re-
guilty of escape from confinement (see paragraph 19, Part IV) and serve component whose order to active duty is ap-
desertion (see paragraph 9. Part IV) which both arose out of the
same act or transaction, the offenses would be separate because proved pursuant to Article 2(d)(5) may be required
intent to remain permanently absent is not an element of escape to serve any adjudged restriction on liberty during
from confinement and a freeing from restraint is not an element of that period of active duty. Other members of a re-
desertion. However, if the accused had been found guilty of unau- serve component ordered to active duty pursuant to
thorized absence instead of desertion, the offenses would not be Article 2(d)( 1) or tried by summary court-martial
separate because unauthorized absence does not require proof of while on inactive duty training may not-
any element not also required to prove escape.

Even if each offense requires proof of an element not re- (i) by sentenced to confinement; or
quired to prove the other, they may not be separately punishable (ii) be required to serve a court-martial pun-
if the offenses were committed as the result of a single impulse or ishment consisting of any other restriction on liberty
intent. For example, ifan accused found guilty oflarceny (see par- except during subsequent periods of inactive-duty
agraph 46, Part IV) and of unlawfully opening mail matter (see training or active duty.
paragraph 93, Part IV) opened the mail bag for the purpose of
stealing money in a letter in the bag, the offenses would not be (B) Forfeiture. A sentence to forfeiture of pay
separately punishable. Also, if there was a unity of time and the of a member not retained on active duty after com-
existence of a connected chain of events. the offenses may not be pletion of disciplinary proceedings may be collected
separately punishable, depending on all the circumstances, even if from active duty and inactive-duty training pay dur-
each required proof of a different element- ing subsequent periods of duty.

(2) Based on rank of accused. Discussion
(A) Commissioned or warrant officers, cadets. For application of this subsection. see R.C.M. 204. At the

and midshipmen. conclusion of nonjudicial punishment proceedings or final ad-

(i) A commissioned or warrant officer or a journment of the court-martial, the reserve component member
cadet, or midshipman may not be reduced in grade who was ordered to actise duty for the purpose of conducting dis-

ciplinary proceedings should be released from active duty within

by any court-martial. However, in time of war or na- one working day unless the order to active duty was approved by

tional emergency the Secretary concerned, or such the Secretary concerned and confinement or other restriction on

Under Secretary or Assistant Secretary as may be liberty was adjudged. Unserved punishments may be carried over

designated by the Secretary concerned, may com- to subsequent periods of inactive-duty training or active duty.

mute a sentence of dismissal to reduction to any en-
listed grade. (4) Based on other rules. The maximum limits on

(ii) Only a general court-martial may sen- punishments in this rule may be further limited by
tence a commissioned or warrant officer or a cadet, other Rules of Courts-martial.
or midshipman to confinement.

(iii) A commissioned or warrant officer or a Discussion
cadet or midshipman may not be sentenced to hard
labor without confinement. The maximum punishment may be limited by: the jurisdic-

tional limits of the court-martial (see R.C.M. 201(f) and 1301(d)):
(iv) Only a general court-martial, upon con- the nature of the proceedings (.see R.C.M. 810(d) (sentence limita-

viction of any offense in violation of the Code, may tions in rehearings. new tr'Is. and other trials)): and by instruc-

sentence a commissioned or warrant officer or a ca- tions by a convening authority (see R.C.M. 601(e)(1)).See also
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R.C.MW 1107(d)(3) concerning limits on the maximum punish- Rule 1004. Capital cases
ment w.hich may be approved depending on the nature of the re- (a) In general. Death may be adjudged only when:
cord. (1) Death is expressly authorized under Part IV

of this Manual for an offense of which the accused
(d) Circumstances permitting increased punish- has been found guilty or is authorized under the law
ments. of war for an offense of which the accused has been

(1) Three or more convictions. If an accused is found guilty under the law of war: and
found guilty of an offense or offenses for none of (2) The accused was convicted of such an offense
which a dishonorable discharge is otherwise author- by the concurrence of all the members of the court-
ized, proof of three or more previous convictions ad- martial present at the time the vote was taken: and
judged by a court-martial during the year next pre- (3) The requirements of subsections (b) and (c) of
ceding the commission of any offense of which the this rule have been met.
accused stands convicted shall authorize a dishonor- (b) Procedure. In addition to the provisions in
able discharge and forfeiture of all pay and al- R.C.M. 1001, the following procedures shall apply
lowances and, if the confinement otherwise author- in capital cases-
ized is less than I year, confinement for I year. In (1) Notice. Before arraignment. trial counsel shall
computing the I-year period preceding the commis- give the defense written notice of which aggravating
sion of any offense, periods of unauthorized absence factors under subsection (c) of this rule the prosecu-
shall be excluded. For purposes of this subsection, tion intends to prove. Failure to provide timely no-
the court-martial convictions must be final. tice under this subsection of any aggravating factors

(2) Two or more convictions. If an accused is under subsection (c) of this rule shall not bar later
found guilty of an offense or offenses for none of notice and proof of such additional aggravating fac-
which a dishonorable or bad-conduct discharge is tors unless the accused demonstrates specific
otherwise authorized, proof of two or more previous prejudice from such failure and that a continuance
convictions adjudged by a court-martial during the 3 or a recess is not an adequate remedy.
years next preceding the commission of any offense (2) Evidence of aggravating factors. Trial counsel
of which the accused stands convicted shall author- may present evidence in accordance with R.C.M.
ize a bad conduct discharge and forfeiture of all pay 1001(b)(4) tending to establish one or more of the
and allowances and, if the confinement otherwise aggravating factors in subsection (c) of this rule.
authorized is less than 3 months, confinement for 3
months. In computing the 3 year period preceding Discussion
the commission of any offense, periods of unautho- See also subsection (b)(5) of this rule.

rized absence shall be excluded. For purposes of this
subsection the court-martial convictions must be fi-
nal. (3) Evidence in extenuation and mitigation. The

(3) Two or more offenses. If an accused is found accused shall be given broad latitude to present evi-
guilty of two or more offenses for none of which a dence in extenuation and mitigation.
dishonorable or bad-conduct discharge is otherwise
authorized, the fact that the authorized confinement Discussion
for these offenses totals 6 months or more shall, in See R.C.M. 1001(c).
addition, authorize a bad-conduct discharge and for-
feiture of all pay and allowances. (4) Necessary findings. Death may not be ad-

Discussion judged unless-
(A) The members find that at least one of the

All of these increased punishments are subject to all other aggravating factors under subsection (c) existed:
limitations on punishments set forth elsewhere in this rule. Con- aggrav ting factor une s e on ised:
victions by summary court-martial may not be used to increase (B) Notice of such factor was provided in ac-
the maximum punishmcnt under this rule. However they may be cordance with paragraph (1) of this subsection and
admitted and considered under R.C.M. 1o01. all members concur in the finding with respect to

such factor; and
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(C) All members concur that any extenuating (B) Knowingly created a grave risk of substan-
or mitigating circumstances are substantially out- tial damage to a mission, system, or function of the
weighed by any aggravating circumstances admissi- United States, provided that this subparagraph shall
ble under R.C.M. 1001(b)(4), including the factors apply only if substantial damage to the national se-
under subsection (c) of this rule. curity of the United States would have resulted had

(5) Basis for findings. The findings in fubsection the intended damage been effected:
(b)(4) of this rule may be based on evidence intro- (3) That the offense caused substantial damage to
duced before or after findings under R.C.M. 921, or the national security of the United States, whether
both. or not the accused intended such damage. except

(6) Instructions. In addition to the instructions that this factor shall not apply in case of a violation
required under R.C.M. 1005, the military judge of Article 118 or 120Q
shall instruct the members of such aggravating fac- (4) That the offense was committed in such a way
tors under subsection (c) of this rule as may be in is- or under circumstances that the lives of persons
sue in the case, and on the requirements and proce- other than the victim, if any, were unlawfully and
dures under subsections (b)(4), (5), (7), and (8) of substantially endangered, except that this factor
this rule. The military judge shall instruct the mem- shall not apply to a violation of Articles 104, 106a.
bers that they must consider all evidence in extenua- or 120;
tion and mitigation before they may adjudge death. (5) That the accused committed the offense with

(7) Voting. In closed session, before voting on a the intent to avoid hazardous duty:
sentence, the members shall vote by secret written (6) That, only in the case of a violation of Article
ballot separately on each aggravating factor under 118 or 120, the offense was committed in time of war
subsection (c) of this rule on which they have been and in territory in which the United States or an ally
instructed. Death may not be adjudged unless all of the United States was then an occupying power or
members concur in a finding of the existence of at in which the armed forces of the United States were
least one such aggravating factor. After voting on all then engaged in active hostilities,
the aggravating factors on which they have been in- (7) That, only in the case of a violation of Article
structed, the members shall vote on a sentence in ac- 118(1):
cordance with R.C.M. 1006. (A) The accused was serving a sentence of con-

(8) Announcement. If death is adjudged, the pres- finement for 30 years or more or for life at the time
ident shall, in addition to complying with R.C.M. of the murder;
1007, announce which aggravating factors under (B) The murder was committed while the ac-
subsection (c) of this rule were found by the mem- cused was engaged in the commission or attempted
bers. commission of any robbery, rape, aggravated arson,(c) Aggravating factors. Death may be adjudged sodomy, burglary, kidnapping, mutiny, sedition, or
only if the members find, beyond a reasonable doubt, piracy of an aircraft or vessel, or was engaged in
one or more of the following aggravating factors: flight or attempted flight after the commission or at-

(1) That the offense was committed before or in tempted commission of any such offense;
the presence of the enemy, except that this factor tempTed commissio of any shf e
shall not apply in the case of a violation of Article (C) The murder was committed for the pur-l18 or 120; pose of receiving money or a thing of value:

(D) The accused procured another by means of

Discussion compulsion, coercion, or a promise of an advantage,
a service, or a thing of value to commit the murder:

See paragraph 23. Part IV. for a definition of "before or in (E) The murder was committed with the intent
the presence of the enemy." to avoid or to prevent lawful apprehension or effect

an escape from custody or confinement:
(2) That in committing the offense the accused- (F) The victim was the President of the United

(A) Knowingly created a grave risk of substan- States, the President-elect, the Vice President, or, if
tial damage to the national security of the United there was no Vice President, the officer in the order
States; or of succession to the office of President of the United
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States, the Vice-President-elect, or any individual (B) The accused maimed or attempted to kill
who is acting as President under the Constitution the victim;
and laws of the United States, any Member of Con- (10) That, only in the case of a violation of the
gress (including a Delegate to, or Resident Commis- law of war, death is authorized under the law of war
sioner in, the Congress) or Member-of-Congress for the offense;
elect, justice or judge of the United States, a chief of (11) That, only in the case of a violation of Arti-
,late or head of government (or the political cle 104 or 106a:
equivalent) of a foreign nation, or a foreign official (A) The accused has been convicted of another
(as such term is defined in section I1 16(b)(3)(A) of offense involving espionage or treason for which ei-
title 18, United States Code), if the official was on of- ther a sentence of death or imprisonment for life was
ficial business at the time of the offense and was in authorized by statute; or
the United States or in a place described in (B) That in committing the offense, the ac-
Mil.R.Evid. 315(c)(2), 315(c)(3); cused knowingly created a grave risk of death to a

(G) The accused then knew that the victim was person other than the individual who was the victim.
any of the following persons in the execution of of- For purposes of this rule, -'national security"
fice: a commissioned, warrant, noncommissioned, or means the national defense and foreign relations of
petty officer of the armed services of the United the United States and specifically includes: a mili-
States; a member of any law enforcement or security tary or defense advantage over any foreign nation or
activity or agency, military or civilian, including group of nations; a favorable foreign relations posi-
correctional custody personnel; or any firefighter; tion; or a defense posture capable of successfully re-

(H) The murder was committed with intent to sisting hostile or destructive action from within or
obstruct justice; without.

(1) The murder was preceded by the inten-
tional infliction of substantial physical harm or pro- Discussion
longed, substantial mental or physical pain and suf- Examples of substantial damage of the national security of

fering to the victim; the United States include: impeding the performance of a combat
(J) The accused has been found guilty in the mission or operation: impeding the performance of an important

same case of another violation of Article 118; mission in a hostile fire or imminent danger pay area (see 37

(8) That only in the case of a violation of Article U.S.C. § 3 o(a)); and disclosing military plans, capabilities. or in-
telligence such as to jeopardize any combat mission or operation

118(4). the accused was the actual perpetrator of the of the armed services of the United States or its allies or to materi-

killing or was a principal whose participation in the ally aid an enemy of the United States.

burglary, sodomy, rape, robbery, or aggravated ar-
son was major and who manifested a reckless indif-
ference for human life. (d) Spying. If the accused has been found guilty of

spying under Article 106. subsections (a)(2), (b), and
Discussion (c) of this rule and R.C.M. 1006 and 1007 shall not

apply. Sentencing proceedings in accordance with
Reckless indifference means a heedless disregard of conse- R.C.M. 1001 shall be conducted, but the military

quences under circumstances involving grave danger to the life of judge shall announce that by operation of law a sen-
others, although no harm is intended. The accused must have had
actual knowledge of the grave danger to others or knowledge of
circumstances that would cause an ordinary reasonable man to (e) Other penalties. Except for a violation of Article
realize the highly dangerous character of such conduct. In deter- 106, when death is an authorized punishment for an
mining whether participation in the offense was "major" the ac- offense, all other punishments authorized under
cused's presence at the scene and the extent to which the accused R.C.M. 1003 are also authorized for that offense, in-
aided, abetted, assisted, encouraged, or advised the other partici- cluding confinement for life, and may be adjudged in
pant(s) should be considered. lieu of the death penalty, subject to limitations spe-

cifically prescribed in this Manual. A sentence of
(9) That, only in the case of a violation of Article death includes a dishonorable discharge or dismis-

120: sal, as appropriate. Confinement is a necessary inci-
(A) The victim was under the age of 12; or dent of a sentence of death but not a part of it.
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Discussion ties and the members. Written copies of the instruc-

A sentence of death may not be ordered executed until ap- tions, or unless a party objects, portions of them.
proved by the President. See R.CM. 1207. A ,entence t) death may also be given to the members for their use dur-
which has been finally ordered executed will be carried out in the ing deliberations.
manner prescribed by the Secretary concerned. See R C NM
It 13(dX I). Discussion

A copy ofanv wrttten it•structions deliered to the members
should be marked as an appellate exhibit

Rule 1005. Instructions on sentence
(a) In general. The military judge shall give the (e) Required instructions. Instructions on sentence
members appropriate instructions on sentence. shall include:

Discussion (1) A statement of the maximum authorized pun-
ishment which may be adjudged and of the

Instructions should be tailored to the facts and circum- mandatory minimum punishment. if an):
stances of the individual case.

Discussion

(b) When given. Instructions on sentence shall be The maximum punishment is the lox% est of: the total perntn-

given after arguments by counsel and before the ted by the applicable paragraph(s) it Part IV for each ,eparateof-

members close to deliberate on sentence, but the mil- fense of which the accusetd was cons,.cted (set' also R.CM. I10I

itary judge may, upon request of the members, any concerning additional limits on punishments and additional pull-
ishments which may be adjudged): the jurisdictional limit of theparty, or sua sponte, give additional instructions at a court-martial (see R.C.M. 201t0 and 1301(d)): or in a rehearitg

later time. or new or other trial the punishment adjudged by a prior court-

(c) Requests for instructions. After presentation of martial or approved on review, supplemented by the total permit-

matters relating to sentence or at such other time as ted by any charges not tried preNiously (slt, RC.M. 810(d)). The
military judge may upon request or %%vhen other%% ise appropriatethe military judge may permit, any party may re- instruct on lesser punishments.See R.CW. 1003. The members

quest that the military judge instruct the members should not be informed of the basis for the sentence limitation or
on the law as set forth in the request. The military ofany sentence which might be imposed for the offense if tot lim-
judge may require the requested instruction to be ited as set forth above. If an additional punishment if authorized

written. Each pat'ty shall be given the opportunity to under R.C.M. 1003(d), the members must be informed of the ba-
sis for the itncreased permissible puutishme:nt.

be heard on any proposed instruction on sentence
A carefully drafted sentence worksheet ordinarits should bebefore it is given. The military judge shall inform the used and should include reference to all authorized punishments

parties of the proposed action on such requests in the case.
before their closing arguments on sentence.

Discussion (2) A statement of the procedures for delibera-
tion and voting on the sentence set out in R.C.M.

Requests for and objections to instructions should be re- 1006;

solved at an Article 39(a) session. But see R.C.M. 801(e)(1)(C):

803.
The military judge is not required to give the specific instruc- Discussion

tion requested by counsel if the matter is adequately covered in
the instructions. See also R.C.M. 1004 concerning additional instructions re-

quired in capital cases.
The military judge should not identify the source of any in-

struction when addressing the members.
All written requests for instructions should be marked as ap-

pellate exhibits, whether or not they are given. (3) A statement informing the members that they
are solely responsible for selecting an appropriate
sentence and may not rely on the possibility of any

(d) How given. Instructions on sentence shall be mitigating action by the convening or higher author-
given orally on the record in the presence of all par- ity; and
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Discussion junior member shal collect the proposed sentencc,

Se'e also R.C.M. IX)2. and submit them to the president.

Discussion
(4) A statement that the members should con- A proPo at should state coople 1 each kind and. 'o hW a p.

sider all matters in extenuation, mitigation, and ag- propriate. anmount of authoried pnishnoc:t propocd ,h i hai

gravation, whether introduced before or after find- mnernher &-c R.CA! t03(hi
ings. and matters introduced under R.C.M.
1001(b)(1), (2), (3) and (5).

(d) Voting.

Discussion ( I Duty of members. Each member has the dut,
to , ite for a proper :enten.e 1, r the offenses of

For example. tailored i,'-uctions on sentencing should which the court-martial found the accused guilty.
bring attention to the reputaii, t. or record of the accused in the rtgardless of the member's votc, or opinion as to the
service for good conduct. effi.iencv. fidelit,. courage. hrasery, or
other traits of good character, and any' pret. iaý restraint imposed guilt of the accused
on the accused. (2) Secret ballot. Proposed sentences shall be

voted on by secret written ballot.
(3) Procedure.

(f) Waiver. Failure to object to an instruction or to (A) Order. All members shall vote on each pro-
omission of an instruction before the members close posed sentence in its entirety beginning with the
to deliberate on the sentence constitut ýs waiver of least sevwre and continuing, as necessary, with 'he
the objection in the absence of plain error. The mili- next least sexere. until a sentence is adopted by the
tary judge may require the party objecting to specify concurrence of the number of members required
in what respect the instruf':ions were improper. The under subsection (d)(4) of this rule. The process of
parties shall be given the opportunity to be heard on prl•posing sentences an voting on them may be re-
any objection outside the presence of ttf- members. peated as necess-ry un d a sentence is adopted.

(B) Counting v( es. The junior member shall
Rule 1006. Deliberations and voting on collect the ballots ar i count the votes. The president
sentence shall check the co" it and inform the other members
(a) In general. The members shall deliberate and of the result.
vote after the military judge instructs the members
on sentence. Only the membeis shall be present d,,r- Discussion
ing deliberations and voting. Superiority in rank
shall not be used in any manner to control the inde- A sentence adopted by thL required numbr of mrnembers na\

be reconsidered ont,, iii accordance sith R.CM I(0)q
pendence of members in the exercise of their judg-
ment.
(b) Deliberations. Deliberations may properly in- (4) Number of votes required.
clude full and free discussion of the sentence to be (A) Death. A sentence which includes death
imposed in the case. Unless otherwise directed hy may be adjudged only if all members present vote for
the military judge, members may take with them in that sentence.
deliberations their notes, if any, any exhibits admit-
ted in evidence, and any written instructions. Mem- Discussion
bers may request that the court-martial be reopened See R.C.M. 1tX04

and that portions of the record be read to them or
additional evidence introduced. The military judge
may, in the exercise of discretion grant such re- (B) Confinement for life or more than !0 years.
quests. A sentence which includes confinement, ,M life or
(c) Proposal of sentences. Any member may propose more than 10 years may be adjudged only if at least
a sent mnce. Each proposal shall be in writing and three-fourths of the members present vote for that
shall contain the complete sentence proposed. The sentence.
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(C) Other. A sentence other than those de- Rule 1007. Announcement of sentence
scribed in subsection (d)(4)(A) or (B) of this rule (a) In general. Tihe sentence shall be announced b.,
may be adjudged only if at least two-thirds of the the president or. in a court-martial composed of a
members present ,ote for that sentence. military judge alone, by the militarN judge. in the

presence of all parties promptly after it has been de-
Discussion termined.

In ncomputigg the number of t otes required to adopt a sen-
tentce. any fraction of a %ote is rounded up to the next % hole tilt ni - Discussion
ber. For example. if there are seen member%, at least six .,umld
ha\e to concur to impose a sentence requiring a three-tortihs ote. See Appendix I1

while at least fite would hase to concur to impose a sentence re- An element of a sentence djudgcd h\ mnttivrs. rahou[ Mu. ftch

quiring a tsmo-thirds vote. no instructions "l ere i\eli arid st hich i, not hitecd in a senitentce
s,\orkshcet Is not protper

(5) Mandatory sentence. Whea a mandatory min-

imum is prescribed under Article 118 the members (b) i s no tth o etc tlt. det ermin ed b et -tence is not the one actually determined by the
shall vote on a sentence in accordance with this rule. court-martial, the error mlay be corrected by a neA.

(6) Efect ofjailure to agree. If the required num- announcement made before the record of trial is au-
her of members do not agree on a sentence after a thenticated and forwarded to the convening author-
reasonable effort to do so, a mistrial may be declared ity. This action shall not constitute reconsideration
as to the sentence and the case shall be returned to of the sentence. If the court-martial has been ad-
the convening authority, who may order a rehearing journed before the error is discovered, the military
on sentence only or order that a sentence of no pull- judge may call the court-martial into session to cor-
ishment be imposed. rect the announcement.

(e) Action after a sentence is reached. After the
members have agreed upon a sentence, the court- Discussion
martial shall be opened and the president shall in-
form the military judge that a sentence has been 1or po edursosRintig r 0cots era the aeittwe' C N I tt)n See 'als R.C S. 110t2 cotecerti tg the act ion to
reached. The military .judge may. in the presence of he ta'nt if fth error i tie annotticiett is, dicosered after the

the parties, examine any writing which the president recort' is authenticated and forwarded to the conseinitg author-
intends to read to announce the sentence and may ,ty

assist the members in putting the sentence in proper
form. Neither that writing nor any oral or written (c) Polling prohibited. Except as provided in
clarification or discussion concerning it shall consti- Mil.R.Evid. 06. members mav not otherwise be
tute announcement of the sentence. questioned about their deliberations and voting.

Discussion Rule 1008. Impeachment of sentence

Ordinaril, ua sentence worksheet should be pro, ided It' the A sentence which is proper on its face may he im-
member- asan aid to putting the scntence in proper form. See Ap-

pendix I I for a format for foirms of sentences- tfa sentence %ork- peached only when extraneous prejudicial informa-
sheet has been provided, the milttary judge should examine it tion was improperly brought to the attention of a
before the president announces the sentence. If the nilitar, judge member, outside influence was improperly brought
intends to instruct the members after such examination. coutnsel to bear upon any member, or unlawful command in-
sihould be pernitted to examine the worksheet and to he heard on fluence was brought to bear upon arty member.
an* instructitons the military judge ma gitc

The president should not disclose aii) specific number of
,otes for or again•st ati• sentence.

If the s tetence is ambiguou s or apparentl illegal. ,e" See R.C.' Nt• 23 Discussion concerning impeachment oftinu -

R C M t(XuQ Igs.

11-132

t

A



R.C.M. 1010(c)

Rule 1009. Reconsideration of sentence (2) Voting. The members shall %ote by secret

(a) Time Jbr reconsideration. Subject to this rule, a written ballot in closed session whether to recon-

sentence may be reconsidered by the members or the sider a sentence already reached by them

military judge who reached it at any time before the (3) Number of votes required.

record of trial is authenticated. (A) With a view to increasing. Subject to sub-
section (b) of this rule, members may reconsider a

nobncedimitmatons. Ateicreasen pncrecasibeeran- sentence with a view of increasing it only if at least a
nounced. it may not be increased upon reconsidera- mjrt oefrrcnieain

tion unless the sentence announced was less than the (B)oWit h v iewonderating

mandatory minimum prescribed for an offense of reconsider a sentence with a view to decreasing it

which the accused has been found guilty. only if:

(c) Initiation of reconsideration. (i) In the case of a sentence which includes

(1) By members. Any member may propose that death, at least one member votes to reconsider:
a sentence reached by the members be reconsidered. (ii) In the case of a sentence which includes

(2) By military judge. confinement for life or more than 10 years. more

(A) Adjudged by military judge. The military than one-fourth of the members vote to reconsider:

judge may initiate reconsideration of a sentence ad- or

judged by that military judge. (iii) In the case of any other sentence. more
than one-third of the members vote to reconsider.(B) Reached by member~s. When a sentence

reached by members is ambiguous or apparently ille-
gal, the military judge shall bring the matter to the
attention of the members if the matter is discovered After a sentence has been adopted by secret ballot .ote in

before the court-martial is adjourned. If the matter closed session, no other ,ote may be taken on the sentence unless
a vote to reconsider succeeds.

is discovered after adjournment, the military judge For exampte, I fsix of nine (two-thirds) niCenbers adopt a sen-

may call a session for reconsideration and proceed in tenCe. a vote ofat least tise ould be necessar. to reconsider to in-

accordance with subsection (d) of this rule, or may crease it: four wkould hae to .ote to reconsider in order to de-

bring the matter to the attention of the convening crease it. If seen of nine (three-fturth,) menihe,' is required to

authority. adopt a sentence, a .ote of at least fi' e would ý,, iccessarN to re-
consider to increase it. while three would be necessary to recon-
sider to decrease it.

Discussion

If the ambiguity or illegality is discoiered before the sen- (4) Successful vote. If a vote to reconsider a sen-
tence is announced, see also R.C.M. 1tX)6. If the ambiguity or ap- tence succeeds, the procedures in R.C.M. 1006 shall
parent illegality is the result of an erroneous announcement. see

R.C.M. 1007(b). See R.C.M. 804 and 805 concerning personts re- apply.
quired to be present.

Rule 1010. Notice concerning post-trial and
appellate rights

(3) By convening authority. When a sentence ad- In each general and special court-martial, prior to
judged by the court-martial is ambiguous or appar- adjournment, the military judge shall ensure that the
ently illegal, the convening authority may return the defense counsel has informed the accused orally and
matter to the court-martial for clarification or may in writing of:
approve a sentence no more severe than the legal, (a) The right to submit matters to the convening au-
unambiguous portions of the adjudged sentence. Thority to sider before tai con:

thority to consider before taking action
(d) Procedure with members. (b) The right to appellate review, as applicable, and

(1) Instructions. When a sentence has been the effect of waiver or withdrawal of such right:
reached by members and reconsideration has been (c) The right to apply for relief from the Judge Ad-
initiated under subsection (c) of this rule, the mili- vocate General if the case is neither reviewed by a
tary judge shall instruct the members on the proce- Court of Military Review nor reviewed by the Judge
dure for reconsideration. Advocate General under R.C.M. 1201(b)(I); and
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(d) The right to the advice and assistance of counsel Rule 1011. Adjournment
in the exercise of the foregoing rights or any decision The military judge may adjourn the court-martial
to waive them. at the end of the trial of an accused or proceed to

The written advice to the accused concerning trial of other cases referred to that court-martial.
post-trial and appellate rights shall be signed by the Such an adjournment may be for a definite or indefi-
accused and the defense counsel and inserted in the nite period.
record of trial as an appellate exhibit.

Discussion
Discussion

A court-martial and its personnel have certain powers and
The post-trial duties of the defense counsel concerning the responsibilities following the trial. See, for example. R.C.M.

appellate rights ofthe accused are set forth in paragraph (E)(iv) of 502(d)(5) Discussion (F); 502(d)(6) Discussion (E): 808: 1007:
the Discussion accompanying R.CM. 502(d)(6). The defense 1009: Chapter XI.
counsel shall explain the appellate rights to the accused and pre-
pare the written document of such advisement prior to or during
trial.
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CHAPTER XI. POST-TRIAL PROCEDURE

Rule 1101. Report of result of trial; post-trial Discussion
restraint; deferment of confinement Deferment .. , ot suspension (it' the se• ce oi a form of

(a) Report of the result of trial. After final adjourn- clemency

ment of the court-martial in a case, the trial counsel
shall promptly notify the accused's immediate com- (2) Who may defer. The convening authority or,
mander. the convening authority or the convening if the accused is no longer in the convening author-
authority's designee, and, if appropriate, the officer ity's jurisdiction, the officer exercising general court-
in charge of the confinement facility of the findings martial jurisdiction over the command to which the

and sentence. accused is assigned, may, upon written application

(b) Post-trial confinement, of the accused, at any time after the adjournment of
the court-martial. defer the accused's service of a(1) In general. An accused may be placed in post- sentence to confinement which has not been ordered

trial confinement if the sentence adjudged by the

court-martial includes death or confinement. executed.
(3) Action on deferment request. The authority

(2) Who may order confinement. Unless limited acting on the deferment request may, in that author-
by superior authority, a commander of the accused ity's discretion, defer service ot a sentence to con.
may order the accused into post-trial confinement finement. The accused shall hav.e the burden to show
when post-trial confinement is authorized under that the interests of the accused and the community
subsection (b)(1) of this rule. A commander author- in release outweigh the community's interests in
ized to order post-trial confinement under this sub- confinement. Factors that the authority acting on a

section may delegate this authority to the trial coun- deferment request may consider in determining
sel. whether to grant the deferment request include: the

probability of the accused's flight; the probability of

Discussion the accused's commission of other offenses, intimi-
dation of witness, or interference wsith the adminis-

The commander ma) release the accused, order confine- tration of justice: the nature of the offenses (includ-
ment. or order other appropriate restraint. Regardless whether ing the effect on the victim) of which the accused
the accused is ordered into confinement. a sentence to contine- was convicted; the sentence adjudged: the com-
ment begins to run on the date it is adjudged unless it is deferred mand's immediate need for the accused: the effect of
under subsection (c) of this rule. See Article 57

deferment on good order and discipline in the com-
mand: and the accused's character, mental condi-

(3) Confincoiot on -!her grounds. Nothing in tion. family situation. and service record. The deci-

this rule shall prohibit confinement of a person after sion of the authority acting on the deferment shall be

a court-martial on proper grounds other than the of- subject to judicial review only for abuse of discre-

fenses for which the accused was tried at the court- tion. The action of the convening authority shall be

martial. written and a copy shall be provided to the accused.

Discussion
Discussion

rhe deferment request and the action on the request must be

See RC.M. 304. 305. and paragraph 5b(2}. Part V, for other attached to the record of trial. See R.C.M. I l(13(h)(3)(D). If the
grounds for confinement request for deferment is denied, the basis for the denial should be

in %riting and attached to the record of trial.

(c) Deferment of confinement. (4) Orders. The action granting deferment shall

(I) In general. Deferment of a sentence to con- be reported in the convening authority's action
finement is a postponement of the service and of the under R.C.M. 1107(f)(4)(E) and shall include the
running of the sentence. date of the action on the request when it occurs prior
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to or concurrently with the action. Action granting finds, in that authority's discretion, is grounds for
deferment after the convening authority's action denial of deferment under subsection (c)(3) of this
under R.C.M. 1107 sha'l be reported in orders under rule. The accused shall promptly be informed of the
R.C.M. 1114 and included in the record of trial. basis for the rescission and of the right to submit

(5) Restraint when deferment is granted. When written matters in the accused's behalf and to re-
deferment of confinement is granted, no form of re- quest that the rescission be reconsidered. However,
straint or other limitation on the accused's liberty the accused may be required to serve the sentence to
may be ordered as a substitute form of punishment. confinement pending this action.
An accused may, however, be restricted to specified (C) Execution. When deferment is rescinded
limits or conditions may be placed on the accused's after the convening authority's action under R.C.M.
liberty during the period of deferment for any other 1107, the confinement may be ordered executed.
proper reason, including a ground for restraint However, no such order may be issued within 7 days
under R.C.M. 304. of notice of the rescission to the accused under sub-

(6) End of deferment. Deferment of a sentence to section (c)(7)(B) of this rule, to afford the accused an
confinement ends when: opportunity to respond. The authority rescinding

(A) The convening authority takes action the deferment may extend this period for good cause
under R.C.M. 1107, unless the convening authority shown. The accused shall be credited with any con-
specifies in the action that service of confinement af- finement actually served during this period.teremnthetuactionredisuideferredriod
ter the action is deferred; (D) Orders. Rescission of a deferment before or

(B) The confinement is suspended; concurrently with the initial action in the case shall
(C) The deferment expires by its own terms; or be reported in the action under R.C.M.
(D) The deferment is otherwise rescinded in 1 107(f)(4)(E), which action shall include the dates of

accordance with subsection (c)(7) of this rule. Defer- the granting of the deferment and the rescission. Re-
ment of confinement may not continue after the con- scission of a deferment after the convening author-
viction is final under R.C.M. 1209. ity's action shall be reported in supplementary or-

ders in accordance with R.C.M. 1114 and shall state
whether the approved period of confinement is to be

A sentence to confinement which has been ordered executed executed or whether all or part of it is to be sus-
may not be deferred. When the sentence s ordered executed, the pended.
confinement may be suspended but may not be further deferred.
Deferment and suspension of confinement cannot exist concur-
rently. When deferment of confinement ends, the sentence to con- Discussion
finement begins to run or resumes running, as appropriate. When
the convening authority has specified in the action that confine- See Appendix 16 for forms.

ment will be deferred after the action, the deferment may not be
terminated, except under subsections (6)(B), (C), or (D), until the
conviction is final under R.C.M. 1209.

Rule 1102. Post-trial sessions

(7) Rescission of deferment. (a) In general. Post-trial sessions may be proceed-
(A) Who may rescind. The authority who ings in revision or Article 39(a) sessions. Such ses-(A) ho ay esctd. he uthoitywho sions may be directed by the military judge or the

granted the deferment or, if the accused is no longer conv authority i o e with this rule

within that authority's jurisdiction, the officer exer- convening authority in accordance with this rule.

cising general court-martial jurisdiction over the (b) Purpose.

command to which the accused is assigned, may re- (1) Proceedings in revision. Proceedings in revi-
scind the deferment. sion may be directed to correct an apparent error,

(B) Action. Deferment of confinement may be omission, or improper or inconsistent action by the
rescinded when additional information is presented court-martial, which can be rectified by reopening
to a proper authority which, when considered with the proceedings without material prejudice to the
all other information in the case, that authority accused.
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Discussion (A) For a proceeding in revision, if trial was
before members and the matter subject to the pro-

Because the action at a proceeding in revision is corrective, a
proceeding in revision may not be conducted for the purpose of ceeding in revision requires the presence of mem-

presenting additional evidence. bers:

Examples when a proceeding in revision is appropriate in- (i) The absence of any members does not in-
clude: correction of an ambiguous or apparently illegal action by validate the proceedings if, in the case of a general
the court-martial; inquiry into the terms of a pretrial agreement; court-martial, at least five members are present. or,
and inquiry to establ~sh the accused's awareness of certain rights.

See also R.C.M. i 104(d) concerning correction of the record
by certificate of correction. members are present; and

(ii) A different military judge may be de-
tailed, subject to R.C.M. 502(c) and 902, if the mili-

(2) Article 39(a) sessions. An Article 39(a) session tary judge who presided at the earlier proceedings is
under this rule may be called for the purpose of in- not reasonably available.
quiring into, and, when appropriate, resolving any (B) For an Article 39(a) session, a different
matter which arises after trial and which substan- military judge may be detailed, subject to R.C.M.
tially affects the legal sufficiency of any findings of 502(c) and 902, for good cause.
guilty or the sentence. (2) Action. The military judge shall take such ac-

tion as may be appropriate, including appropriate
Discussion instructions when members are present. The mem-

For example, an Article 39(a) session may be called to ex- bers may deliberate in closed session, if necessary, to
amine allegations of misconduct by a member or by counsel, determine what corrective action, if any, to take.

(3) Record. All post-trial sessions, except any de-
(c) Matters not subject to post-trial sessions. Post- liberations by the members, shall be held in open ses-
trial session may not be directed: sion. "The record of the post-trial sessions shall be

tra sorress onsideration maf not by dprepared, authenticated, and served in accordance
(1) For reconsideration of a finding of not guilty with R.C.M. 1103 and 1104 and shall be included in

of any specification, or a ruling which amounts to a th record of the prio pc dis.
findng o no guity;the record of the prior proceedings.

finding of not guilty;

(2) For reconsideration of a finding of not guilty Rule 1103. Preparation of record of trial
of any charge, unless the record shows a finding of
guilty under a specification laid under that charge, (a) In general. Each general, special, and summary

which sufficiently alleges a violation of some article court-martial shall keep a separate record of the pro-

of the code; or ceedings in each case brought before it.

(3) For increasing the severity of the sentence un- (b) General courts-martial.

less the sentence prescribed for the offense is (1) Responsibility for preparation. The trial coun-

mandatory. sel shall:

(d) When directed. The military judge may direct a (A) Under the direction of the military judge,

post-trial session any time before the record is au- cause the record of trial to be prepared; and

thenticated. The convening authority may direct a (B) Under regulations prescribed by the Secre-
post-trial session any time before the convening au- tary concerned, cause to be retained stenographic or
thority takes initial action on the case or at such other notes or mechanical or electronic recordings
later time as the convening authority is authorized from which the record of trial was prepared.
to do so by a reviewing authority, except that no pro- (2) Contents.
ceeding in revision may be held when any part of the (A) In general. The record of trial in each gen-
sentence has been ordered executed. eral court-martial shall be separate, complete, and

(e) Procedure. independent of any other document.

(1) Personnel. The requirements of R.C.M. 505 (B) Verbatim transcript required. Except as
and 805 shall apply at post-trial sessions except otherwise provided in subsection (j) of this rule. the
that- record of trial shall include a verbatim written tran-
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script of all -sessions except sessions closed for delib- (3) Mattetr% attached to the record. The followking

erations and voting when: matters shall he attached to the record:
(i) Any part of the sentence adjudged ex- (A) If not used as exhibits-e

ceeds six months confinement or other punishments (i) The report of investigation under Article
which may be adjudged by a special court-martial: 32, if any,
or (ii) The staff judge advocate's pretrial advice

(i0) A bad-conduct discharge has been ad- under Article 34. if any;
judged. (iii) If the trial was a rehearing or new or

other trial of the case. the record of the former hear-

Discussion ing(s); and
(iv) Written special findings, if an.,,, by the

A "erhatim transcript includes: all proceedings including military judge.

,idebar conferences. arguments of counsel, and rulings and in-

structions hb tle military judge: matter "which the military judge (B) Exhibits or. with the permission of the mil-
order, stricken from the record or disregarded: and %khen a re- itary judge. copies, photographs, or descriptions of
cord i, amended in reision proceedings (see R.C.Mt 1102). the any exhibits which were marked for and referred to
part of the original record changed and the changes made. with- on the record but not received in evidence;
out physical alteration of the original record. Conferences under
R.C.M. 802 need not be recorded. but matters agreed upon at

such conferences must be included in the record. If testimony is R.C.M. 1105, or any written waiver of the right to
gi'en through an interpreter, a serbatim transcript must so re- s'ibmit such matter:
flect. (D) Any deferment request and the action on

it;

(C) Verbatim transcript not required. If a ver- .(E) Explanation for any substitute authentica-
batim transcript is not required If auver- lion under R.C.M. s104(a)(2)(B):
(b)(2)(B) of this rule, a summarized report of the (F) Explanation for any failure to serve the re-

(b)()(B ofthi rul, asumaried rpor ofthe cord of trial on the accused under R.C.M. 1104(b);
proceedings may be prepared instead of a verbatim

transcript. (G) The post-trial recommendation of the staff
judge advocate or legal officer and proof of service
on defense counsel in accordance with R.C.M.DiscussionI 106(f)( I

See also R.CM., 9)(0i) concerning guiltl plea inquiries. (H) Any response by defense counsel to the
post-trial review;

(I) Recommendations and other papers rela-
(D) Other matters. In addition to the matter re- live to clemency;

quired under subsection (b)(2)(B) or (b)(2)(C) of this to Anys
rule a cmplte rcor s'.allinclde:(J) Any statement why it is impracticable forrule, a complete record s;,all include:thcoengauorttoct

the convening authority to act:
(i) The original charge sheet or a duplicate; (K) Conditions of suspension, if any, and proof
(ii) A copy of the convening order and any of service on probationer under R.C.M. 1108;

amending order(s); (L) The certificate of a medical officei concern-
(iii) The request, if any. for trial by military ing the physical condition of an accused sentenced to

judge alone, or that the membership of the court- confinement on bread and water or diminished ra-
martial include enlisted persons, and, when applica- tions;
ble. any statement by the convening authority re- (M) Any waiver or withdrawal of appellate re-
quired under R.C.M. 201(f)(2)(B)(ii) or 503(a)(2): view under R.C.M. 1110; and

(iv) The original dated, signed action by the (N) Records of any proceedings in connection
convening authority: and with vacation of suspension under R.C.M. 1109.

(v) Exhibits, or, with the permission of the (c) Special courts-martial.
military judge, copies. photographs, or descriptions (1) Involving a bad-conduct discharge. The re-
ofany exhibits which were received in evidence and quirements of subsections (b)(1), (b)(2)(A),
any appellate exhibits. (b)(2)(B). (b)(2)(D), and (b)(3) of this rule shall ap-
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ply in a special court-martial in which a bad-conduct hearing may not adjudged any sentence in excess of
discharge has been adjudged. that adjudged by the earlier court-martial.

(2) Not involving a bad-conduct discharge. If the (g) Copies of the record of trial.
special court-martial resulted in findings of guilty (1) General and special courts-martial.
but a bad-conduct discharge was not adjudged, the (A) In general. In general and special courts-
requirements of subsections (b)(1), (b)(2)(C), martial which require a verbatim transcript under
(b)(2)(D), and (b)(3)(A)-(F) and (I)-(N) of this rule subsections (b) or (c) of this rule and are subject to a
shall apply. review by a Court of Military Review under Article
(d) Summary courts-martial. The summary court- 66, the trial counsel shall cause to be prepared an
martial record of trial shall be prepared as pre- original and four copies of the record of trial. In all
scribed in R.C.M. 1305. other general and special courts-martial the trial
(e) Acquittal; courts-martial resulting in findings of counsel shall cause to be prepared an original and
not guilty only by reason of lack of mental responsi-

bility; termination prior to findings. Notwithstanding one copy of the record of trial.

subsections (b), (c), and (d) of this rule, if proceed- Discussion
ings resulted in an acquittal of all charges and speci-
fications or in a finding of not guilty only by reason In a joint or common trial an additional copy of the record
of lack of mental responsibility of all charges and must be prepared for each accused. See R.C.M. 1104(b).

specifications, or if the proceedings were terminated
by withdrawal, mistrial, or dismissal before findings,
the record may consist of the original charge sheet, a (B) Additional copies. The convening or highercop oftheconenig oderandamedin orers(if authority may direct that additional copies of the re-
copy of the convening order and amending orders ( cord of trial of any general or special court-martial
any), and sufficient information to establish jurisdic-
tion over the accused and the offenses (if not shown be prepared.
on the charge sheet). The convening authority or (2) Summary courts-martial. Copies of the sum-
higher authority may prescribe additional require- mary court-martial record of trial shall be prepared
ments. as prescribed in R.C.M. 1305(b).

(h) Security classification. If the record of trial con-
Discussion tains matter which must be classified under applica-

ble security regulations, the trial counsel shall causeThe notes or recordings of court-martial proceedings de-

scribed in this subsection should be retained if reinstitution and a proper security classification to be assigned to the
re-referral of the affected charges is likely or when they may be record of trial and on each page thereof on which
necessary for the trial of another accused in a related case. See classified material appears.
R.C.M. 905(g) and 914.

Discussion

(f) Loss of notes or recordings of the proceedings. If, See R.C.M. I 104(b)(l)(D) concerning the disposition of
because of loss of recordings or notes, or other rea- records of trial requiring security protection.
sons, a verbatim transcript cannot be prepared when
required by subsection (b)(2)(B) or (c)( 1) of this
rule, a record which meets the requirements of sub- (i) Examination and correction before authentica-
section (b)(2)(C) of this rule shall be prepared, and tion.
the convening authority may: (1) General and special courts-martial.

(1) Approve only so much of the sentence which (A) Examination and correction by trial coun-
could be adjudged by a special court-martial, except sel. In general and special courts-martial, the trial
that no bad-conduct discharge may be approved; or counsel shall examine the record of trial before au-

(2) Direct a rehearing as to any offense of which thentication and cause those changes to be made
the accused was found guilty if the finding is sup- which are necessary to report the proceedings accu-
ported by the summary of the evidence contained in rately. The trial counsel shall not change the record
the record, provided that the court-martial in a re- after authentication.
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Discussion 1104(e). unless military exigencies prevent tran-

The trial counsel ma) personally correct and initial the nec- Acription.

essary changes or. if major changes are necessary, direct the re- (3) Military exigency. If military exigency pre-
porter to re% rite the entire record or the portion of the record vents preparation of a written transcript or sum-
which is defective. mary, as required, and when the court-martial has

The trial counsel must ensure that the rep*)rter makes a true,
complete. and accurate record of the proceedings such that the re- been recorded by videotape, audiotape, or similar
cord will meet the applicable requirements of this rule. material under subsection (j)(1) of this rule, the

videotape, audiotape, or similar material, together
with the matters in subsections (b)(2)(D) and (b)(3)(B) Examination by defense counsel. Except of this rule shall be authenticatcd and forwarded in

when unreasonable delay will result, the trial coun-

sel shall permit the defense counsel to examine the accordance with R.C.M. 1104, provided that in such
case the convening authority shall cause to be at-tached to the record a statement of the reasons why

a written record could not be prepared, and pro-vided further that in such case the defense counsel

If the defensecounsel discovers errors or omissions in the re- shall be given reasonable opportunity to listen to or
cord, the defense counsel may suggest to the trial counsel appro- to view and listen to the recording whenever defense
priate changes to make the record accurate, forward for attach-
ment to the record under Article 38(c) any objections to the counsel is otherwise entitled to examine the record
record, or bring any suggestions for correction of the record to the under these rules. Subsection (g) of this rule shall
attention of the person who authenticates the record, not apply in case of military exigency under this sub-

The defense counsel should be granted reasonable access to section.
the reporter's notes and tapes to facilitate the examination of the
record. (4) Further review.

A suitable notation that the defense counsel has examined (A) Cases reviewed by the Court of Military Re-
the record should be made on the authentication page. Set, Ap- view. Before review, if any. by a Court of Military
pendix 13 or 14 for sample form,. Review of a case in which the record includes an au-

thenticated recording prepared undei subsection
(2) Summary courts-martial. The summary 0)(3) of this rule, a complete written transcript shall

court-martial shall examine and correct the sum- be prepared and certified as accurate in accordance
mary court-martial record of trial as prescribed in with regulations of the Secretary concerned. The au-
R.C.M. 1305(a). thenticated recording shall be retained for examina-
(j) Videotape and similar records. tion by appellate authorities.

(I) Recording proceedings. If authorized by regu- (B) Cases not reviewed by the Court of Military
lations of the Secretary concerned, general and spe- Review. In cases in which the record includes an au-
cial courts-martial may be recorded by videotape, thenticated recording prepared under subsection
audiotape, or similar material from which sound 0)(3) of this rule, a written record shall be prepared
and visual images may be reproduced to accurately under such circumstances as the Secretary con-
depict the entire court-martial. Such means of re- cerned may prescrihe.
cording may be used in lieu of recording by a quali-
fied court reporter. when one is required, subject to (5) Accused's copy. When a record includes an au-
this rule. thenticated recording under subsection ()(3) of this

(2) Preparation of written record. When the court- rule. the Government shall, in order to comply with

martial, or any part of it, is recorded by videotape, R.C.M. 1104(b):

audiotape. or similar material under subsection (A) Provide the accused with a duplicate copy
(j)(I) of this rule, a written transcript or summary as of the videotape, audiotape, or similar matter and
required in subsection (b)(2)(A), (b)(2)(B), copies of any written contents of and attachments to
(b)(2)(C), or (c) of this rule, as appropriate, shall be the record, and give the accused reasonable opportu-
prepared in accordance with this rule and R.C.M. nity to use such viewing equipment as is necessary to
1104 before the record is forwarded under R.C.M. listen to or view and listen to the recording; or
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(B) With the written consent of the accused. Discussion
defer service of the record until a written record is See Appeindi 3or 14 br sample fornisý
prepared under subsection (4) of this rule. Substitute authentication is authorized onl. i cniergencie,

A brief. temporaro absence of the military judge frmi the ,itus of
Rule 1104. Records of trial: Authentication; the preparation of the record of trial does, not ju,[tf_ a sub'titute

service; loss; correction; forwarding authentication. Prolonged absence, including permanent change

(a) Authentication. of sation, ordinaril. justifies substitute authentication.
The person % ho authenticates the record rof trial instead t(1) In general. A record is authenticated by the the militarý judge should attach to the record of trial an explana-

signature of a person specified in this rule who tion for the substitute authentication. See R.C.M 1 1031b)3)lE)
thereby declares that the record accurately reports
the proceedings. No person may be required to au-
thenticate a record of trial if that person is not satis- (3) Summary courts-martial. The summary

fled that it accurately reports the proceedings. court-martial shall authenticate the summary court-
(2) General and special courts-martial, martial record of trial as prescribed in R.C.M.

(A) Authentication by the military judge. In 1305(a).

special courts-martial in which a bad-conduct dis- (b) Service.

charge has been adjudged and in general courts- (1) General and special courts-martial.

martial, except as provided in subsection (a)(2)(B) of (A) Service of record of trial on accused. In
this rule, the military judge present at the end of the each general and special court-martial, except as

proceedings shall authenticate the record of trial, or provided in subsection (b)(l)(C) or (D) of this rule,
that portion over which the military judge presided. the trial counsel shall cause a copy of the record of

If more than one military judge presided over the trial to be served on the accused as soon as the re-
proceedings, each military judge shall authenticate cord of trial is authenticated.
the record of the proceedings over which that mili- (B) Proof of service of record of trial on accused.
tary judge presided, except as provided in subsection The trial counsel shall cause the accused's receipt for
(a)(2)(B) of this rule. The record of trial of special the copy of the record of trial to be attached t,, the

courts-martial in which no bad-conduct discharge original record of trial. If it is impracticable to se-
was adjudged shall be authenticated in accordance cure a receipt from the accused before the origirnal
with regulations of the Secretary concerned, record of trial is forwarded to the convening author-

(B) Substitute authentication. If the military ity, the trial counsel shall prepare a certificate indi-
judge cannot authenticate the record of trial because cating that a copy of the record of trial has been
of the military judge's death, disability, or absence, transmitted to the accused, including the means of
the trial counsel present at the end of the proceed- transmission and the address. and cause the certifi-
ings shall authenticate the record of trial. If the trial cate to be attached to the original record of trial. In
counsel cannot authenticate the record of trial be- such a case the accused's receipt shall be forwarded
cause of the trial counsel's death, disability, or ab- to the convening authority as soon as it is obtained.
sence, a member shall authenticate the record of (C) Substitute service. If it is impracticable to
trial. In a court-martial composed of a military serve the record of trial on the accused because of

judge alone, or as to sessions without members, the the transfer of the accused to a distant place, the un-
court reporter shall authenticate the record of trial authorized absence of the accused, or military exi-
when this duty would fall upon a member under this gency, or if the accused so requests on the record at
subsection. A person authorized to authenticate a the court-martial or in writing, the accused's copy of
record under this subsection may authenticate the the record shall be forwarded to the accused's de-
record only as to those proceedings at which that fense counsel, if any. Trial counsel shall attach a
person was present. statement to the record explaining why the accused

was not served personally. If the accused has more
than one counsel, R.C.M. 1106(f)(2) shall apply. If
the accused has no counsel and if the accused is ab-
sent without authority, the trial counsel shall pre-
pare an explanation for the failure to serve the re-
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cord. The explanation and the accused's copy of the provided in R.C.M. 1305(e). Subsection (b)(I)(D) of
record shall be forwarded with the original record. this rule shall apply if classified information is in-
The accused shall be provided with a copy of the re- cluded in the record of trial of a summary court-
cord as soon as practicable. martial.

(c) Loss of record. If the authenticated record of
Discussion trial is lost or destroyed, the trial counsel shall, if

See Appendix 13 or 14 for sample forms. practicable, cause another record of trial to be pre-
pared for authentication. The new record of trial
shall become the record of trial in the case if the re-

(D) Classified information. quirements of R.C.M. 1103 and this rule are met.
(i) Forwarding to convening authority. If the (d) Correction of record after authentication: certifi-

copy of the record of trial prepared for the accused cate ofcorrection.
contains classified information, the trial counsel, un- (I) In general. A record of trial found to be in-
less directed otherwise by the convening authority, complete or defective after authentication may be

shall forward the accused's copy to the convening corrected to make it accurate. A record of trial may

authority, before it is served on the accused. be returned to the convening authority by superior

(ii) Responsibility of the convening authority, competent authority for correction under this rule.

The convening authority shall:

(a) cause any classified information to be de-
leted or withdrawn from the accused's copy of the
record of trial: The record of trial is corrected with a certificate of correc-

(b) cause a certificate indicating that classi- ion,
fled information has been deleted or withdrawn to be See Appendix 13 or 14 for a form for a certificate of correc-

atthe record of trial; and ion. A certificate of correction may he used only to make the re-
cord of trial correspond to the actual proceedings. If the members

(c) cause the expurgated copy of the record were not sworn, for example, the error cannot be cured by a cer-
of trial and the attached certificate regarding classi- tificate of correction. If the members were sworn but the record

fled information to be served on the accused as pro- did not so reflect, the record could be corrected.
vided in subsections (b)( 1 )(A) and (B) of this rule ex-
cept that the accused's receipt shall show that theaccused has received an expurgated copy of the re- (2) Procedure. An authenticated record of trial
cord of trial. believed to be incomplete or defective may be re-cord Contes o. cturned to the military judge or summary court-mar-g ing ) deleted ts orwithdrawnclasifiTed ctinfoatio re- tial for a certificate of correction. The military judgegard in g d eleted o r w ithd raw n classified in fo rm atio n or s m a y c u t a ti l h ll g v n t ce f t eshall indicate: or summary court-martial shall give notice of the

(a) that the original record of trial may be in- proposed correction to all parties and permit them(a)tha th orginl rcor ofria ma bein- to examine and respond to the proposed correction
spected in the Office of the Judge Advocate General to amineiand the proposed correctionbefore authenticating the certificate of correction.
concerned under such regulations as the Secretary All parties shall be given reasonable access to any
concerned may prescribe:

(b) the pages of the record of trial from original reporter's notes or tapes of the proceedings.
which matter has been deleted;

(c) the prges of the record of trial which Discussion
have been entirely deleted; and The type of opportunity to respond depends on the nature

(d) the exhibits which have been withdrawn. and scope of the proposed correction. In many instances an ade-
quate opportunity can be provided by allowing the respective par-

Discussion ties to present affidavits and other documentary evidence to the
person authenticating the certificate of correction or by a confer-

See R.C.M. 1103(h) concerning classified information. ence telephone call among the authenticating person. the parties.
and the reporter. In other instances, an evidentiary hearing with
witnesses may be required. The accused need not be present at

(2) Summary courts-martial. The summary any hearing on a certificate ofcorrection.

court-martial record of trial shall be disposed of as
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(3) Authentication of'certificate of correction: ser- Discussion

vice on the accused. The certificate of correction shall A clernentc recommendation should s-tate reat'.oni' t"r the
be authenticated as provided in subsection (a) of this recommendation and should specificall, indicate the amount and

rule and a copy served on the accused as provided In character of the clement3 recommendeda
subsection (b) of this rule. The certificate of correc- A clerseun d recomrisndarlon by a member should not do -
tion and the accused's receipt for the certificate of close the sore ,or opinion of"aný mnember expressed in dehtber-a-

correction shall be attached to each copy of the re- tions. Excc c prorided in RC 923 and 1008 and

cord of trial h ening to s a refd under R.C.M . Mio oE o id. r. i p b)i a clee t ench recommendation does not sta-
I 103(g). peach the findings or the sentence

(e) Forwarding. After every court-martial, includ-
ing a rehearing and new and other trials, the authen- (c) Time periods.
ticated record shall be forwarded to the convening ( 1) General antd special courts-martial. After a

authority for iniact ion, provided that general or special court-martial, the accused may
in case of a special court-martial in which a bad-con- submit matters under this rule within the a ater of 10
duct discharge was adjudged or a general court-mar- days after a copy of the authenticated record of trial
tial, the convening authority shall refer the record to or, if applicable, the recommendation of the staff
the staff judge advocate or legal officer for a recom- judge advocate or legal oaficer is served on the ac-
mendation under R.C.M. 1106 before the convening cused. If the accused shows that additional time is
authority takes actionu required for the accused to submit such matters, the

convetning authority may, for good cause, extend the
Rule 1105. Matters submitted by the accused 10-day period for not more than 20 additional days.
(a) In general. After a sentence is adjudged in any (2) Summary courts-martial. After a summary

court-martial, the accused may submit matters to court-martial, the accused may submit matters

the convening authority in accordance with th is d rule within 7 das after the sentence is an-
rule. nounced. If the accused shows that additional time

(b) Matters which may be submitted. The accused is required for the accused to submit such com-

may submit to the convening authority any written ments, the convening authority may, for good cause,

matters which may reasonably tend to affect the extend the period in which comments may be sub-

convening authority's decision whether to disap- mitted for up to 20 additional days.

prove any findings of guilty or to approve the 'en- (3) Post-trial sessions. A post-trial session under
tence. Such matters are not subject to the Military R.C.M. 1102 shall have no effect on the running of
Rules of Evidence and may include: any time period in this rule. except when such ses-

(1) Allegations of errors affecting the legality of sion results in the announcement of a new sentence,
the findings or sentence; in which case the period slhall run from that an-

(2) Portions or summaries of the record and cop- nouncement.
ies of documentary evidence offered or introduced at (4) Good cause. For purposes of this rule, good
trial; cause for an extension ordinarily does not include

(3) Matters in mitigation which were not availa- the need for securing matters which could reasona-
ble for consideration at the court-martial; and bly have been presented at the court-martial.

(d) Waiver.

Discussion (1) Failure to submit matters Failure to submit
matters within the time prescribed by this rule shall

For example. polst-trial conduct of the accused. such as pro- be deemed a waiver of the right to submit such mat-
%iding restitution to the victim or exemplary behasior. mi'ght he

appropriate. ters.
(2) Submission of matters. Submission of any

matters under this rule shall be deemed a waiver of
(4) Clemency recommendations by any member, the right to submit additional matters unless the

the military judge, or any other person. The defense right to submit additional matters within the pre-
may ask any person for such a recommendation. scribed time limits is expressly reserved in writing.
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(3) Written waiver. The accused may expressly (1) When the convening authority does trot have a
waive, in writing, the right to submit matters under staff judge advocate or legal officer or that person is
this rule. Once filed, such waiver may not be re- disqualified. If the convening authority does not
voked. have a staff judge advocate or legal officer, or if the

(4) Absence of accused. If, as a result of the unau- person serving in that capacity is disqualified under
thorized absence of the accused, the record cannot subsection (b) of this rule or otherwise, the conmen-
be served on the accused in accordance with R.C.M. ing authority shall:
1104(b)(1) and if the accused has no counsel to re- (A) Request the assignment of another staff
ceive the record, the -tccused shall be deemed to have judge advocate or legal officer to prepare a recom-
waived the right to submit matters under this rule mendation under this rule; or
within the time limit which begins upon service on (B) Forward the record for action to any of-
the accused of the record of trial. filer exercising general court-martial jurisdiction as

provided in R.C.M. 1107(a).
Discussion (2) When the convening authority has a legal of

The accused is not required to raise obiections to the trial ficer but wants the recommendation of a staff judge
proceedings in order to preserve them for later review, advocate. If the convening authority has a legal of-

ficer but no staff judge advocate, the convening au-
thority may, as a matter of discretion, request desig-

Rule 1106. Recommendation of the staff nation of a staff judge advocate to prepare the

judge advocate or legal officer recommendation.

(a) In general. Before the convening authority takes (d) Form and content of recommendation.

action under R.C.M. 1107 on a record of trial by (a) In general.The purpose of the reLommenda-
general court-martial or a record or trial by special tion of the staffiudge advocate or legal officer is to as-
court-martial which includes a sentence to a bad- sist the convening authority to decide what action to
conduct discharge, that convening authority's staff take on the sentence in the exercise of command pre-
judge advocate or legal officer shall, except as pro- rogative. The staff judge advocate or legal officer
vided in subsection (c) of this rule, forward to the shall use the record of trial in the preparation of the
convening authority a recommendation under this recommendation.
rule. (2) Form. The recommendation of the staff judge
(b) Disqualification. No person who has acted as advocate or legal officer shall be a concise written
member, military judge, trial counsel, assistant trial communication.
counsel, defense counsel. associate or assistant de- (3) Required contents. Except as provided in sub-
fense counsel, or investigating officer in any case section (e) of this rule. the recommendation of the
may later act as a staff judge advocate or legal officer staffjudge advocate or legal officer shall include con-
to any reviewing or convening authority in the same cise information as to:
case. (A) The findings and sentence adjudged by the

court-martial;
(B) A summary of the accused's service record,

The staff judge adsocate or legal officer maý also be ineligible to include length and character of service, awards
when. for example, the staff judge advocate or legal officer: served and decorations received, and any records of nonju-
as the defense counsel in a companion case: testified as to a con- dicial punishment and previous conictions-
tested matter (unless the testimony is clearly uncontroverted): has
other than an official interest in the same case: or must review that (C) A statement of the nature and duration of
officer's own pretrial action (such as the pretrial advice under Ar- any pretrial restraint;
ticle 34: see R.C.M. 406) when the sufficiency or correctness of (D) If there is a pretrial agreement, a statement
the earlier actton has been placed in issue, of any action the convening authority is obligated to

take under the agreement or a statement of the rea-
(c) When the convening authority has no staff judge sons why the convening authority is not obligated to
advocate, take specific action under the agreement: and
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(E) A specific recommendation as to the action recommendation to be served on counsel for the ac-
to be taken by the convening authority on the sen- cused. A separate copy will be served on the ac-
tence. cused. If it is impracticable to serve the recommen-

(4) Legal errors. The staff judge advocate or legal dation on the accused for reasons including but not
officer is not required to examine the record for legal limited to the transfer of the accused to a distant
errors. However, when the recommendation is pre- place, the unauthorized absence of the accused, or
pared by a staff judge advocate, the staff judge advo- military exigency, or if the accused so requests on
cate shall state whether, in the staffjudge advocate's the record at the court-martial or in writing, the ac-
opinion, corrective action on the findings or sen- cused's copy shall be forwarded to the accused's de-
tence should be taken when an allegation of legal er- fense counsel. A statement shall be attached to the
ror is raised in matters submitted under R.C.M. record explaining why the accused was not served
1105 or when otherwise deemed appropriate by the personally.
staff judge advocate. The response may consist of a
statement of agreement or disagreement with the Discussion
matter raised by the accused. An analysis or ratio- The method of service and the form of the proof of service

nale for the staff judge advocate's statement, if any, are not prescribed and may be by any appropriate means. See

concerning legal errors is not required. R.C.M. 1103(bX3)(G).

(5) Optional matters. The recommendation of the
staff judge advocate or legal officer may include, in
addition to matters included under subsections (2) Counsel for the accused. The accused may, at
(d)(3) and (4) of this rule, any additional matters trial or in writing to the staff judge advocate or legal

deemed appropriate by the staff judge advocate or le- officer before the recommendation has been served
gal officer. Such matter may include matters outside under this rule, designate which counsel (detailed,
the record. individual military, or civilian) will be served with

the recommendation. In the absence of such desig-
Discussion nation, the staff judge advocate or legal officer shall

cause the recommendation to be served in the fol-
See R.C.M. 1107(b)(3)(B)(iii) if matters adverse to the ac-

cused from outside the record are included, lowing order of precedence, as applicable, on: (1) ci-
vilian counsel; (2) individual military counsel; or (3)
detailed defense counsel. If the accused has not re-

(6) Effect of error. In case of error in the recom- tained civilian counsel and the detailed defense
mendation not otherwise waived under subsection counsel and individual military counsel, if any, have
(f)(6) of this rule, appropriate corrective action shall been relieved or are not reasonably available to re-
be taken by appellate authorities without returning present the accused, substitute military counsel to
the case for further action by a convening authority, represent the accused shall be detailed by an appro-
(e) No findings of guilty; findings of not guilty only priate authority. Substitute counsel shall enter into
by reason of lack of mental responsibility. If the pro- an attorney-client relationship with the accused
ceedings resulted in an acquittal or in a finding of before examining the recommendation and prepar-
not guilty only by reason of lack of mental responsi- ing any response.
bility of all charges and specifications, or if, after the
trial began, the proceedings were terminated with- Discussion
out findings and no further action is contemplated, a
recommendation under this rule is not required. When the accused is represented by more than one counsel,
(f) Service of recommendation on defense counsel the military judge should inquire of the accused and counsel

before the end of the court-martial as to who will act for the ac-
and accused; defense response. cused under this rule.

(1) Service of recommendation on defense counsel
and accused. Before forwarding the recommenda-
tion and the record of trial to the convening author- (3) Record of trial. The staff judge advocate or le-
ity for action under R.C.M. 1107, the staff judge ad- gal officer shall, upon request of counsel for the ac-
vocate or legal officer shall cause a copy of the cused served with the recommendation, provide that
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counsel with a copy of the record of trial for use Rule 1107. Action by convening authority
while preparing the response to the recommenda- (a) Who may take action. The convening authority
tion. shall take action on the sentence and, in the discre-

(4) Response. Counsel for the accused may sub- tion of the convening authority, the findings, unless
mit, in writing, corrections or rebuttal to any matter it is impracticable. If it is impracticable for the con-
in the recommendation believed to be erroneous, in- vening authority to act, the convening authority
adequate, or misleading, and may comment on any shall, in accordance with such regulations as the
other matter. Secretary concerned may prescribe, forward the case

to an officer exercising general court-martial juris-
Discussion diction who may take action under this rule.

See also R.C.M. 1105. Discussion

The convening authority may not delegate thle function of

(5) Time period. Counsel for the accused shall be taking action on the findings or sentence. The convening author-

given 10 days from service of the record of trial ity who convened the court-martial may take action on the case

under R.C.M. 1104(b) or receipt of the recommen- regardless whether the accused is a member of or present in the

dation, whichever is later, in which to submit com- convening authority's command.
It would be impracticable for the convening authorit% to take

ments on the recommendation. The convening au- initial action when, for example, a command has been decommis-

thority may, for good cause, extend the period in sioned or inactivated before the convening authority's action:

which comments may be submitted for up to 20 ad- when a command has been alerted for immediate overseas move-

ditional days. ment: or when the convening authority is disqualified because the

(6) Waiver. Failure of counsel for the accused to convening authority has other than an official interest in the case
or because a member of the court-martial which tried the accused

comment on any matter in the recommendation or later became the convening authority.

matters attached to the recommendation in a timely If the convening authority forwards the case to an officer ex-

manner shall waive later claim of error with regard ercising general court-martial jurisdiction for initial rev iew and

to such matter in the absence of plain error. action, the record should include a statement of the reasons whN
the convening authority did not act.

Discussion

The accused is not required to raise objections to the trial (b) General considerations.

proceedings in order to preserve them for later review. (1) Discretion of convening authority. The action
to be taken on the findings and sentence is within the

sole discretion of the convening authority. Deter-
(7) New matter in add, ndum to recommendation. mining what action to take on the findings and sen-

The staflfjudge advocate or legal officer may supple- tence of a court-martial is a matter of command pre-
ment the recommendation after counsel for the ac- rogative. The convening authority is not required to
cused has been served with the recommendation and review the case for legal errors or factual sufficiency.
given an opportunity to comment. When new matter
is introduced after counsel for the accused has ex- Discussion
amined the recommendation, however, counsel for
the accused must be served with the new matter and The action is taken in the interests of justice. discipline, mis-

sion requirements. clemency, and other appropriate reasons. If
given a further opportunity to comment. errors are noticed by the convening authority. the convening au-

thority may take corrective action under this rule.

Discussion

"New matter" includes discussion of the effect of new deci- (2) When action may be taken. The convening au-
sions on issues in the case, matter from outside the record of trial, thority may take action only after the applicable
and issues not previously discussed. "New matter" does not ordi-
narily include any discussion by the staff judge advocate or legal time periods under R.C.M. 1105(c) have expired or

officer of the correctness of the initial defense comments on the the accused has waived the right to present matters
recommendation. under R.C.M. 1105(d), whichever is earlier, subject

to regulations of the Secretary concerned.
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(3) Matters considered. operate in the post-trial proceedings. The convening

(A) Required matters. Before taking action, authority may approve the sentence unless it is es-

the convening authority shall consider: tablished, by a preponderance of the evi-

(i) The result of trial; dence-including matters outside the record of
trial-that the accused does not have the requisite

Discussion mental capacity. Nothing in this subsection shall
prohibit the convening authority from disapproving

See R.C.M. 1101(ta). the findings of guilty and sentence.

(c) Action on findings. Action on the findings is not

(ii) The recommendation of the staff judge required. However, the convening authority may, in

advocate or legal officer under R.C.M. 1106, if appli- the convening authority's sole discretion:

cable; and (1) Change a finding of guilty to a charge or spec-

(iii) Any matters submitted by the accused ification to a finding of guilty to an offense that is a

under R.C.M. 1105 or, if applicable. R.C.M. lesser included offense of the offense stated in the

1106(f). charge or specification; or

(B) Additional matters. Before taking action (2) Set aside any finding of guilty and-

the convening authority may consider: (A) Dismiss the specification and, if appropri-

(i) The record of trial; ate, the charge, or

(ii) The personnel records of the accused; (B) Direct a rehearing in accordance with sub-

and section (e) of this rule.

(iii) Such other matters as the convening au-
thority deems appropriate. However, if the conven- Discussion

ing authority considers matters adverse to the ac- The convening authority may for any reason or no reason

cused from outside the record, with knowledge of disapprove a finding of guilty or approve a finding of guilty only

which the accused is not chargeable, the accused of a lesser offense. However, see subsection (e) of this rule if a re-

shall be notified and given an opportunity to rebut. hearing is ordered. The convening authority is not required to re-
(4) When proceedings resulted in finding of not view the findings for legal or factual sufficiency and is not re-

quired to explain a decision to order or not to order a rehearing,

guilty or not guilty only by reason of lack of mental except as provided in subsection (e) of this rule. The power to or-

responsibility, or there was a ruling amounting to a der a rehearing, or to take other corrective action on the findings.

finding of not guilty. The convening authority shall is designed solely to provide an expeditious means to correct er-

not take action approving or disapproving a finding rors that are identified in the course ofexercising discretion under

of not guilty, a finding of not guilty only by reason of the rule.

lack of mental responsibility, or a ruling amounting
to a finding of not guilty. (d) Action on the sentence.

(5) Action when accused lacks mental capacity. (1) In general. The convening authority may for
The convening authority may not approve a sen- any or no reason disapprove a legal sentence in
tence while the accused lacks mental capacity to un- whole or in part, mitigate the sentence, and change a
derstand and to conduct or cooperate intelligently in punishment to one of a different nature as long as the
the post-trial proceedings. In the absence of substan- severity of the punishment is not increased. The con-
tial evidence to the contrary, the accused is pre- vening or higher authority may not increase the pun-
sumed to have the capacity to understand and to ishment imposed by a court-martial. The approval
conduct or cooperate intelligently in the post-trial or disapproval shall be explicitly stated.
proceedings. If a substantial question is raised as to
the requisite mental capacity of the accused, the con- Discussion
vening authority may direct an examination of the
accused in accordance with R.C.M. 706 before de- A sentence adjudged by a court-martial may be approved if it

was within the jurisdiction of the court-martial to adjudge (see
ciding whether the accused lacks mental capacity, R.C.M. 201(0)) and did not exceed the maximum limits pre-

but the examination may be limited to determining scribed in Part IV and ChapterX of this Part for theoffense(s)of

the accused's present capacity to understand and co- which the accused legally has been found guilty.
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When mitigating forfeitures, the duration and amounts of (A) In general. Subject to subsections (e)(I)(B)
forfeiture may be changed as long as the total amount forfeited is through (e)( 1 )(E) of this rule, the convening author-
not increased and neither the amount nor duration of the forfeit-
ures exceeds the jurisdiction of the court-martial. When mitigat- ity may in the convening authority's discretion order
ing confinement on bread and water or diminished rations, con- a rehearing. A rehearing may be ordered as to some
finement, or hard labor without confinement, the convening or all offenses of which findings of guilty were en-
authority should use the equivalencies at R.C.M. 1003(b)(6), (7), tered and the sentence, or as to sentence only.
and (9), as appropriate. One form of punishment may be changed
to a less severe punishment of a different nature, as long as the
changed punishment is one which the court-martial could have Discussion
adjudged. For example, a bad-conduct discharge adjudged by a A rehearing may be appropriate when an error substantially
special court-martial could be changed to confinement for 6 affecting the findings or sentence is noticed by the convening au-
months (but not vice versa). A pretrial agreement may also affect thority. The severity of the findings or the sentence of the original
what punishments may be changed by the convening authority, court-martial may not be increased at a rehearing unless the sen-

See also R.C.M. 810(d) concerning sentence limitations tence prescribed for the offense is mandatory. See R.C.M. 810(d).
upon a rehearing or new or other trial. If the accused is placed under restraint pending a rehearing, see

R.C.M. 304; 305.

(2) Determining what sentence should be ap-
proved. The convening authority shall approve that (B) When the convening authority may order a
sentence which is warranted by the circumstances of rehearing. The convening authority may order a re-
the offense and appropriate for the accused. When hearing:
the court-martial has adjudged a mandatory punish- (i) When taking action on the court-martial
ment, the convening authority may nevertheless ap- under this rule;
prove a lesser sentence. (ii) In cases subject to review by the Court of

Military Review, before the case is forw-rded under

Discussion R.C.M. III l(a)(l) or (b)(I), but oi -,y sen-
tence which was approved or fit, I,, ty

In determining what sentence should be approved the con- which were not disapproved in any ea ,,e r, in

vening authority should consider all relevant factors including shacase alc disapprov n . ng tf

the possibility of rehabilitation, the deterrent effect of the sen- such a case, a supplemental action disapiro•,ng the
tence, and all matters relating to clemency, such as pretrial con- sentence and some or all of the findings, as appropri-
finement. See also R.C.M. 1001 through 1004. ate, shall be taken; or

When an accused is not serving confinement, the accused (iii) When authorized to do so by superior
should not be deprived of more than two-thirds pay for any competent authority. If the convening authority finds
month as a result of one or more sentences by court-martial and a rehearing as to any offenses impracticable, the con-
other stoppages or involuntary deductions, unless requested by a auto ay disms thsrpciications
the accused. vening authority may dismiss those specifications

and, when appropriate, charges.

(3) Limitations on sentence based on record of Discussion
trial. If the record of trial does not meet the require- If a superior authority has approved some findings of guilty
ments of R.C.M. I 103(b)(2)(B) or (c)(1), the con- and has authorized a rehearing as to other offenses and the sen-
vening authority may not approve a sentence in ex- tence. the convening authority may, unless otherwise directed, re-
cess of that which may be adjudged by a special assess the sentence based on the approved findings of guilty and
court-martial, Cr one which includes a bad-conduct dismiss the remaining charges.

discharge.
Discussion (C) Limitations.

(i) Sentence approved. A rehearing shall not
See also R.C.M. 1103(0. be ordered if, in the same action, a sentence is ap-

proved.
(ii) Lack of sufficient evidence. A rehearing

(e) Ordering rehearing or other trial. may not be ordered as to findings of guilty when

(1) Rehearing. there is a lack of sufficient evidence in the record to
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support the findings of guilty of the offense charged signed personally by the convening authority. The
or of any lesser included offense. A rehearing may be convening authority's authority to sign shall appear
ordered, however, if the proof of guilt consisted of below the signature.
inadmissible evidence for which there is available an
admissible substitute. A rehearing may be ordered as Discussion
to any lesser offense included in an offense of which
the accused was found guilty, provided there is suffi- See Appiendix lb for forms.
cient evidence in the record to support the lesser in-
cluded offense. (2) Modification of initial action. The convening

authority may recall and modify any action taken by
Discussion that convening authority at any time before it has

For example, if proof of absence without leave was by im- been published or before the accused has been offi-
properly authenticated documentary evidence admitted over the cially notified. In addition, in any special court-mar-
objection ofthe defense, the convening authority may disapprove tial not involving a bad-conduct discharge or any
the findings ofguilty and sentence and order a rehearing ifthere is summary court-martial, the convening authority
reason to believe that properly authenticated documentary evi- may recall and correct an illegal, erroneous, incom-
dence or other admissible evidence of guilt will be available at the
rehearing. On the other hand, ifno proof of unauthorized absence plete, or ambiguous action at any time before com-
was introduced at trial, a rehearing may not be ordered. pletion of review under R.C.M. 1112. as long as the

correction does not result in action less favorable to
the accused than the earlier action. When so di-

(iii) Rehearing on sentence only. A rehearing rected by a higher reviewing authority or the Judge
on sentence only shall not be referred to a different Advocate General, the convening authority shall
kind of court-martial from that which made the modify any incomplete, ambiguous, void, or inaccu-
original findings. rate action noted in review of the record of trial

(D' Additional charges. Additional charges under Article 64, 66, or 67, or examination of the re-
may be referred for trial together with charges as to cord of trial under Article 69. The convening au-
which a rehearing has been directed. thority shall personally sign any supplementary or

(E) Lesser included offenses. If at a previous corrective action.
trial the accused was convicted of a lesser included (3) Findings of guilty. If any findings of guilty are
offense, a rehearing may be ordered only as to that disapproved, the action shall so state. If a rehearing
included offense or as to an offense included in that is not ordered, the affected charges and specifica-
found. If, however, a rehearing is ordered improp- tions shall be dismissed by the convening authority
erly on the original offense charged and the accused in the action. If a rehearing or other trial is directed,
is convicted of that offense at the rehearing, the find- the reasons for the disapproval shall be set forth in
ing as to the lesser included offense of which the ac- the action.
cused was convicted at the original trial may never-
theless be approved. Discussion

(2) "Other" trial. The convening or higher au-
thority may order an "other"trial if the original pro- If a rehearing or other trial is not directed, the reasons for

ceedings were invalid because of lack of jurisdiction disapproval need not be stated in the action, but they may be
when appropriate. It may be appropriate to stal, them when theor failure of a specification to state an offense. The reasons may affect administrative disposition of the accused: for

authority ordering an"other" trial shall state in the example, when the finding is disapproved bccause of the lack of
action the basis for declaring the proceedings inva- mental responsibility of the accused or the running of the statute

lid. of limitations.

(f) Contents of action and related matters. No express action is necessary to approve findings of guilty.

(1) In general. The convening authority shall Seesubsection(c)ofthis rule.

state in writing and insert in the record of trial the
convening authority's decision as to the sentence, (4) Action on sentence.
whether any findings of guilty are disapproved, and (A) In gen. ral. The action shall state whether
orders as to further disposition. The action shall be the sentence adjudged by the court-martial is ap-
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proved. If only part of the sentence is approved, the (F) Credit for illegal pretrial confinement.
action shall state which parts are approved. A re- When the military judge has directed that the ac-

hearing may not be directed if any sentence is ap- cused receive credit under R.C.M. 305(k), the con-
proved, vening authority shall so direct in the action,

(G) Reprimand. The convening authority shall
Discussion include in the action any reprimand which the con-

See Appendix 16 for forms. vening authority has ordered executed.

See R.C.M. 1108 concerning suspension oflsentences.

See R.C.M. 1113 concerning execution of sentences. Discussion

See R.C. M. 1003(h( I) concerning reprimands.

(B) Execution; suspension. The action shall in-
dicate, when appropriate, whether an approved sen- (5) Action on rehearing or new or other trial.
tence is to be executed or whether the execution of (A) Rehearing or other trial. In acting on a re-
all or any part of the sentence is to be suspended. No hearing or other trial the convening authority shall
reasons need be stated. be subject to the sentence limitations prescribed in

(C) Place of confinement. If the convening au- R.C.M. 810(d). Except when a rehearing or other
thority orders a sentence of confinement into execu- trial is combined with a trial on additional offenses
tion, the convening authority shall designate the and except as otherwise provided in R.C.M. 810(d),
place of confinement in the action, unless otherwise if any part of the original sentence was suspended
prescribed by the Secretary concerned. If a sentence and the suspension was not properly vacated before
of confinement is ordered into execution after the in- the order directing the rehearing, the convening au-
itial action of the convening authority, the authority thority shall take the necessary suspension action to
ordering the execution shall designate the place of prevent an increase in the same type of punishment
confinement unless otherwise prescribed by the Sec- as was previously suspended. The convening author-
retary concerned. ity may approve a sentence adjudged upon a rehear-

ing or other trial regardless whether any kind or
Discussion amount of the punishment adjudged at the former

See R.C.M. 11 13(d)(2)(C) concerning the place of confine- trial has been served or executed. However, in com-
ment. puting the term or amount of punishment to be actu-

ally served or executed under the new sentence, the
accused shall be credited with any kind or amount of

(D) Custody or confinement pending appellate the former sentence included within the new sen-
review; capital cases. When a record of trial involves tence that was served or executed before the time it
an approved sentence to death, the convening au- was disapproved or set aside. The convening author-
thority shall, unless any approved sentence of con- ity shall, if any part of a sentence adjudged upon a
finement has been ordered into execution and a place rehearing or other trial is approved, direct in the ac-
of confinement designated, provide in the action for tion that any part or amount of the former sentence
the temporary custody or confinement of the ac- served or executed between the date it was adjudged
cused pending final disposition of the case on appel- and the date it was disapproved or set aside shall be
late review. credited to the accused. If, in the action on the re-

(E) Deferment of service of sentence to confine- cord of a rehearing, the convening authority disap-
ment. Whenever the service of the sentence to con- proves the findings of guilty of all charges and speci-
finement is deferred by the convening authority fications which were tried at the former hearing and
under R.C.M. 1101(c) before or concurrently with that part of the sentence which was based on these
the initial action in the case, the action shall include findings, the convening authority shall, unless a fur-
the date on which the deferment became effective. ther rehearing is ordered, provide in the action that
The reason for the deferment need not be stated in all rights, privileges, and property affected by any
the action. executed portion of the sentence adjudged at the for-
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mer hearing shall be restored. The convening au- remit any part of the sentence. The Secretary con-
thority shall take the same restorative action if a cerned and, when designated by the Secretary con-
court-martial at a rehearing acquits the accused of cerned, any Under Secretary. Assistant Secretary,
all charges and specifications which were tried at the Judge Advocate General, or commanding officer
former hearing. may suspend or remit any part or amount of the un-

(B) New trial The action of the convening au- executed part of any sentence other than a sentence
thority on a new trial shall, insofar as practicable, approved by the President. The commander of the
conform to the rules prescribed for rehearings and accused who has the authority to convene a court-
other trials in subsection (f(5)(A) of this rule. martial of the kind which adjudged the sentence

may suspend or remit any part or amount of the un-
Discussion executed part of any sentence by summary court-

martial or of any sentence by special court-martial
See R.C.M. 810 for procedures at other trials, which does not include a bad-conduct discharge re-

gardless of whether the person acting has previously
(g) Incomplete, ambiguous, or erroneous action, approved the sentence. The "unexecuted part of any
When the action of the convening or of a higher au- sentence" includes that part which has been ap-

thority is incomplete, ambiguous, or contains cleri- proved and ordered executed but which has not ac-

cal error, the authority who took the incomplete, tually been carried out.

ambiguous, or erroneous action may be instructed
by an authority acting under Article 64, 66, 67, or 69 Discussion
to withdraw the original action and substitute a cor-

rectd acion.See R.C.M. l 113 (execution of,,entence,,): R.C.M4. 1201) (ac-
rected action. tion by the Judge Ad•.ocate General): R.C.M. 1206 (powers and
(h) Service on accused. A copy of the convening au- responsibihties of the Secretar.)

thority's action shall be served on the accused or on The military judge and rnembers of courts-marnial nia. not

defense counsel. If the action is served on defense suspend sentences.

counsel, defense counsel shall, by expeditious

means, provide the accused with a copy. (c) Conditions of suspension. The authority who sus-

Discussion pends the execution of the sentence of a court-mar-
tial shall:

If the promulgating order is prepared promptly, service ofit (1) Specify in writing the conditions of the sus-
will satisfy subsection (h). pension;

(2) Cause a copy of the conditions of the suspen-

sion to be served on the probationer; and

Rule 1108. Suspension of execution of (3) Cause a receipt to be secured from the proba-

sentence; remission tioner for service of the conditions of the suspension.

(a) In generaL Suspension of a sentence grants the Unless otherwise stated, an action suspending a

accused a probationary period during which the sus- sentence includes as a condition that the probationer
pended part of an approved sentence is not executed, not violate any punitive article of the code.
and upon the accused's successful completion of (d) Limitations on suspension. Suspension shall be

which the suspended part of the sentence shall be re- for a stated period or until the occurrence of an an-

mitted. Remission cancels the unexecuted part of a ticipated future event. The period shall not be unrea-

sentence to which it applies. sonably long. The Secretary concerned may further

(b) Who may suspend and remit. The convening au- limit by regulations the period for which the execu-
thority may, after approving the sentence, suspend tion of a sentence may be suspended. The convening
the execution of all or any part of the sentence of a authority shall provide in the action that unless the

court-martial except for a sentence of death. The suspension is sooner vacated, the expiration of the
general court-martial convening authority over the period of suspension shall remit the suspended por-

accused at the time of the court-martial may, when tion of the sentence. An appropriate authority may.
taking the action under R.C.M. 1112(f), suspend or before the expiration of the period of suspension. re-
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mit any part of the sentence, including a part which (1) In general. A probationer under a suspended
has been suspended; reduce the period of suspen- sentence to confinement may be confined pending
sion; or, subject to R.C.M. 1109, vacate the suspen- action under subsection (d)(2) of this rule in accor-
sion in whole or in part. dance with the procedures in subsection (c) of this
(e) Termination of suspension by remission. Expira- rule.
tion of the period provided in the action suspending (2) Who may order confinement. Any person who
a sentence or part of a sentence shall remit the sus- may order confinement under R.C.M. 304(b) may
pended portion unless the suspension is sooner va- order confinement of a probationer under a sus-
cated. Death or separation which terminates status pended sentence to confinement.
as a person subject to the code shall result in remis- (3) Basis for confinement. A probationer under a
sion of the suspended portion of the sentence. suspended sentence to confinement may be ordered

into confinement upon probable cause to believe the
Discussion probationer violated any conditions of the suspen-

See R.C.M. 1109(b)(4) concerning interruption of the period sion.
of suspension.

Discussion

A determination that confinement is necessarý to ensure the

Rule 1109. Vacation of suspension of presenice of the probationer or to prcsent further misconduct is

sentence not required.
If the violation of the conditions also constitutes an offense

(a) In general. Suspension of execution of the sen- under the code for which trial by court-martial is considered, an

tence of a court-martial may be vacated for violation appropriate form of pretrial restraint may be imposed as an alter-

of the conditions of the suspension as provided in native to confinement under this rule. See R.C.M. 304 and 305.

this rule.

(b) Timeliness.
(1) Violation of conditions. Vacation shall be (4) Review of confinement. Unless proceedings

based on a violation of the conditions of suspension under subsection (d)(1) or (e) of this rule are com-

which occurs within the period of suspension. pleted within 7 days of imposition of confinement of

(2) Vacation proceedings. Vacation proceedings the probationer (not including any delays requested

under this rule shall be completed within a reasona- by probationer), a preliminary hearing shall be con-

ble time. ducted by a neutral and detached officer appointed

(3) Order vacating the suspension. The order va- in accordance with regulations of the Secretary con-

cating the suspension shall be issued before the expi- cerned.

ration of the period of suspension. (A) Rights of accused. Before the preliminary

hearing, the accused shall be notified in writing of:

Discussion (i) The time, place. and purpose of the hear-
ing, including the alleged violation(s) of the condi-

The order vacating a suspended sentence must be issued in s of suspension

before the end of suspension even though, in certain cases, it may

not be effective as an order ofexecution of the sufpended sentence (ii) The right to be present at the hearing;
until the completion ofappellate review or action by the Presiden. (iii) The right to be represented at the hear-
or the Secretary concerned. See R.C.M. 1113 concerning execu- ing by civilian counsel provided by the probationer
tion of sentences. or, upon request, by military counsel detailed for

this purpose; and

(4) Interruptions to the period of suspension. Un- (iv) The opportunity to be heard, to present

authorized absence of the probationer or the com- witnesses who are reasonably available and other ev-

mencement of proceedings under this rule to vacate idence, and the right to confront and cross-examine
suspension interrupts the running of the period of adverse witnesses unless the hearing officer deter-

suspension. mines that this would subject these witnesses to risk

(c) Confinement of probationer pending vacation or harm. For purposes of this subsection, a witness is

proceedings. not reasonably available if the witness requires reim-
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bursement by the United States for cost incurred in (i) The time, place, and purpose of the hear-
appearing, cannot appear without unduly delaying ing;
the proceedings, or, if a military witness, cannot be (ii) The right to be present at the hearing:
excused from other important duties. (iii) The alleged violatici(s) of the condi-

(B) Rules of evidence. Except for Mil.R.Evid. tions of suspension and the evidence expected to be
Section V (Privileges) and Mil.R.Evid. 302 and 305, relied on;
the Military Rules of Evidence shall not apply to (iv) The right to be represented at the hear-
matters considered at the preliminary hearing under ing by civilian counsel provided by the probationer
this rule. or, upon request, by military counsel detailed for

(C) Decision. The hearing officer shall dete-- this purpose; and
mine whether there is probable cause to believe that (v) The opportunity to be heard. to present
the probationer violated the conditions of the proba- witnesses and other evidence, and the right to con-
tioner's suspension. If the hearing officer determines front and cross-examine adverse witnesses unless the
that probable cause is lacking, the hearing officer hearing officer determines that there is good cause
shall, in writing, order the probationer released from for not allowing confrontation and cross-examina-
confinement. If the hearing officer determines that tion.
there is probable cause to believe that the proba-
tioner violated the conditions of suspension, the Discussion
hearing officer shall set forth in a written memoran- The notice should be provided sufficiently in adsance of the

dum the decision, the reasons for the decision, and hearing to permit adequate preparation.

the information relied on. The hearing officer shall
forward the original memorandum or release order
to the probationer's commander and forward a copy (C) Hearing. The procedure for the vacation
to the probationer and the officer in charge of the hearing shall follow that prescribed in R.C.M.
confinement facility. 405(g), (h)(1), and (i).

(d) Vacation of suspended general court-martial sen- (D) Record: recommendation. The officer who

tence or of a suspended special court-martial sentence conducts the vacation proceeding shall make a sum-

including a bad-conduct discharge. marized record of the proceeding and forward the
record and that officer's written recommendation(1) Action by officer having special court-martial rcr n htofcrswitnrcmedto

jurisdiction over probationer. concerning vacation to the officer exercising general
(uridIcin oera p Baeione vacationcourt-martial jurisdiction over the probationer.
(A) In general. Before vacation of the suspen- (E) Release from confinement. If the special

sion of any general court-martial sentence, or of a court-martial convening authority finds there is not
special court-martial sentence which, as approved, prblecuetblivththeroaonri-

incldesa ba-coductdishare, te ofice haing probable cause to believe that the probationer vio-
includes a bad-conduct discharge, the officer having lated the conditions of the suspension, the special
special court-martial jurisdiction over the proba- court-martial convening authority shall order the re-
tioner shall personally hold a hearing on the arleged lease of the probationer from any confinement or-
violation of the conditions of suspension. If there is dered under subsection (c) of this rule. The special
no officer having special court-martial jurisdiction court-martial convening authority shall, in any
over the accused, who is subordinate to the officer event, forward the record and recommendation
having general court-martial jurisdiction over the under subsection (d)(l)(D) of this rule.
accused, the officer exercising general court-martial
jurisdiction over the accused shall personally hold Discussion
the hearing under subsection (d)(1) of this rule. In
such cases, subsection (dXI)(D) of this rule shall not See Appendix 18 for a %ample of a Report of Proceedings to

apply. Vacate Suspension of a General Court-Martial Sentence or of a
Special Court-Martial Sentence Including a Bad-Conduct Dis-

(B) Notice to probationer. Before the hearing charge under Article 72, UCMJ. and R.C.M. 1109 (DD Form

the authority conducting the hearing shall cause the 455).
probationer to be notified in writing of:
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(2) Action by officer exercising general court-mar- written recommendation concerning vacation to the
tial jurisdiction over probationer, commander with authority to vacate the suspension.

(A) In general. The officer exercising general (5) Decision. If the appropriate authority decides
court-martial jurisdiction over the probationer shall, that the probationer violated a condition of suspen-
based upon the record produced by and the recom- sion, and to vacate, that person shall prepare a re-

mendation of the officer exercising special court- cord of the hearing and a written statement indicat-

martial jurisdiction over the probationer, decide ing the decision, the reasons for the decision, and the
whether the probationer violated a condition of sus- evidence relied on.

pension. and, if so, whether to vacate the suspended
sentence. If the officer exercising general court-mar- Rule 1110. Waiver or withdrawal of appellate

tial jurisdiction decides to vacate, that officer shall review
prepare a written statement of the evidence relied on (a) In general. After any general court-martial, ex-
and the reasons for vacating. cept one in which the approved sentence includes

(B) Execution. Any unexecuted part of a sus- death, and after any special court-martial in which

pended sentence ordered vacated under this rule the approved sentence includes a bad-conduct dis-

shall, subject to R.C.M. 1113(c), be ordered exe- charge, the accused may waive or withdraw appel-

cuted. late review.

(e) Vacation of a suspended special court-martial
sentence not including a bad-conduct discharge or of Discussion

a suspended summary court-martial sentence. Appellate review is not available for special courts-martial in

(1) In general. Before vacation of the suspension which a bad-conduct discharge was not adjudged or approved or
for summary courts-martial. Cases not subject to appellate re-of a special court-martial sentence not including a view, or in which appellate revies is waived or withdrawn. are re-

bad-conduct discharge or of a summary court-mar- viewed by a judge advocate under R.C.M. 1112. Stch cases may

tial sentence, the officer having authority to convene also be submitted to the Judge Advocate General for review. See

for the command in which the probationer is serving R.C.M. 1201(b)(3). Appellate res iew is mandatory when the ap-

or assigned the same kind of court-martial which proved sentence includes death.

imposed the sentence shall cause a hearing to be held
on the alleged violation(s) of the conditions of sus- (b) Right to counsel.
pension. (1) In general. The accused shall have the right to

(2) Notice to probationer. The person conducting consult with counsel qualified under R.C.M.
the hearing shall notify the probationer before the 502(d)(1) before submitting, waiver or withdrawal
hearing of the rights specified in subsections of appellate review.
(d)(l)(B)(i), (ii), (iii), and (v) of this rule. The au- (2) Waiver.
thority conducting the hearing shall also notify the (A) Counsel who represented the accused at the
probationer that the probationer has the right to ci- court-martial. The accused shall have the right to
vilian counsel provided by the probationer or, upon consult with any civilian, individual military, or de-
request, counsel detailed for that purpose, if the pro- tailed counsel who represented the accused at the
bationer was entitled to such counsel under R.C.M. court-martial concerning whether to waive appellate
506(a) at the court-martial which imposed the sen- review unless such counsel has been excused under
tence. R.C.M. 505(d)(2)(B).

(3) Hearing. The procedure for the vacation hear- (B) Associate counsel. If counsel who repre-
ing shall follow that prescribed in R.C.M. 405(g), sented the accused at the court-martial has not been
(h)(l), and (i). excused but is not immediately available to consult

(4) Record: recommendation. If the hearing is not with the accused, because of physical separation or
held by the commander with authority to vacate the other reasons, associate defense counsel shall be de-
suspension, the person who conducts the vacation tailed to the accused upon request by the accused.
proceeding shall make a summarized record of the Such counsel shall communicate with counsel who
proceeding and forward the record and that officer's represented the accused at the court-martial, and
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shall advise the accused concerning whether to cused by force. promises of clemenc., or othcr%,isc
waive appellate review, to waive or withdraw appellate re%,iew

(C) Substitute counsel. If counsel who repre- (d) Form of waiver or withdrawul. A ý%ai'er or ý, ith-
sented the accuscd at the court-martial has been ex- drawal of appellate review shall:
cused under R.C.M. 505(d)(2)(B), substitute defense (1) Be written:
counsel shall be detailed to advise the accused con- (2) State that the accused and defense counsel
cerning waiver of appellate rights, have discussed the accused's right to appellate re-

(3) Withdrawal. view and the effect of waiver or withdrawal of appel-
(A) Appellate defense counsel. If the accused is late review and that the accused understands these

represented by appellate defense counsel, the ac- matters;
cused shall have the right to consult with such coun- (3) State that the waiver or withdrawal is submit-
sel concerning whether to withdraw the appeal. ted voluntarily: and

(B) Associate defense counsel. If the accused is (4) Be signed by taie accused and by defense coun-
represented by appellate defense counsel, and such sel.
counsel is not immediately available to consult with
the accused, because of physical separation or other Discussion
reasons, associate defense counsel shall be detailed Sue Appendix t9 (DD Form 2330) or Appendix 2( iDD
to the accused, upon request by the accused. Such Form 2331) for samples of forms.

counsel shall communicate with appellate defense
counsel and shall advise the accused whether to
withdraw the appeal. (e) Fo whom submitted.

(C) No counsel. If appellate defense counsel (I) Waiver. A waiver of appellate review shall be

has not been assigned to the accused, defense coun- filed with the convening authority. The waiver shall

sel shall be detailed for the accused. Such counsel be attached to the record of trial.

shall advise the accused concerning whether to with- (2) Withdrawal. A withdrawal of appellate re-
wthe appeal. If practicable, counsel who repre- view may be filed with the authority exercising gen-draw teapa.fprciaecuslwoere ra- c

sented the accused at the court-martial shall be de- eral court-martial jurisdiction over the accused, who

tailed. shall promptly forward it to the Judge Advocate
(4) Civilian counsel. Whether or not the accused General, or directly with the Judge Advocate Gen-

was represented by civilian counsel at the court- eral.
martial, the accused may consult with civilian coun- (f) Time limit.

sel, at no expense to the United States, concerning (1) Waiver. The accused may sign a waiver of ap-
whether to waive or withdraw appellate review. pellate review at any time after the sentence is an-

(5) Record of trial. Any defense counsel with nounced. The waiver must be filed within 10 days af-
whom the accused consults under this rule shall be ter the accused or defense counsel is served with a
given reasonable opportunity to examine the record copy of the action under R.C.M. 1107(h). Upon

of trial. written application of the accused. the convening
authority may extend this period for good cause, for

Discussion not more than 30 days.
(2) Withdrawal. The accused may file withdrawal

Ordinarily counsel may use the accused's copy of the record, from appellate review at any time before such review
If this is not possible. as when the accused and counsel are physi- is completed.
cally separated, another copy should be made a% ailable to coun-sel, (g) Effect of waiver or withdrawal: substantial com-

pliance required.
(1) In general. A waiver or withdrawal of appel-

(6) Consult. The right to consult with counsel, as late review under this rule shall bar review by the
used in this rule, does not require communication in Judge Advocate General under R.C.M. 1201(b)(l)
the presence of one another. and by the Court of Military Review. Once submit-
(c) Compulsion. coercion, inducement prohibited. ted, a waiver or withdrawal in compliance with this
No person may compel, coerce, or induce an ac- rule may not be revoked.
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(2' Waiver. If the accused files a timely waiver of shall be disposed of as pro%,ided in subsection (a) of
appellate review in accordance with this rule, the re- this rule for records of trial by generall court-martial.
cord shall be forwarded for review by a judge advo- (2) Other cases. The record of trial by a special
cate under R.C.M. 1112. court-martial in which the approved sentence does

(3) Withdrawal. Action on a withdrawal ofappel- not include a bad-conduct discharge shall be for-
late review shall be carried out in accordance with warded directly to a judge advocate for review under
procedures established by the Judge Advocate Gen- R.C.M. 1112. Four couies of the order promulgating
eral, or if the case is pending before a Court of Mili- the result of trial shall be forwarded with the record
tary Review, in accordance with the rules of such of trial, unless otherwise prescribed by regulations of
court. If the appeal is withdrawn, the Judge Advo- the Secretary concerned.
cate General shall forward the record to an appro- (c) Summary courts-martial. The convening au-
priate authority for compliance with R.C.M. 1112. thority shall dispose of a record of trial by summary

(4) Substantial compliance required. A purported court-martial as provided by R.C.M. 1306.
waiver or withdrawal of an appeal which does not
substantially comply with this rule shall have no ef- Discussion
fect. See DD Form 4q4 (Court-Martial Data Sheet).

Rule 1111. Disposition of the record of trial
after action
(a) General courts-martial. Rule 1112. Review by a judge advocate

(1) Cases forwarded to the Judge Advocate Gen- (a) In gcneral. Except as provided in subsection (b)

eral. A record of trial by general court-martial and of this rule, under regulations of the Secretary con-
the convening authority's action shall be sent di- cerned. a judge advocate shall review:
rectly to the Judge Advocate General concerned if (1) Each general court-martial in which the ac-
the approved sentence includes death or if the ac- cused has waived or withdrawn appellate review
cused has not waived review under R.C.M. 1110. under R.C.M. 1110.
Unless otherwise prescribed by regldations of the (2) Each special court-martial in which the ac-
Secretary concerned, 10 c ,4ies of the order promul- cused has waived or withdrawn appellate review
gating the result of trial as to each accused shall be under R.C.M. 1110 or in which the approved sen-
forwarded with the original record of trial. Two ad- tence does not include a bad-conduct discharge; and
ditional copies of the record of trial shall accompany (3) Each summary court-martial.
the original record if the approved sentence includes (b) Exception. If the accused was found not guilty
death or if it includes dismissal of an officer, cadet, or not guilty only by reason of lack of mental respon-
or midshipman, dishonorable or bad-conduct dis- sibility of all offenses or if the convening authority
charge, or confinement for one year or more and the disapproved all findings of guilty, no review under
accused has not waived appellate review, this rule is required.

(2) Cases forwarded to a judge advocate. A record (c) Disqualification. No person may review a case
of trial by general court-martial and the convening under this rule if that person has acted in the same
authority's action shall be sent directly to ajudge ad- case as an accuser, investigating officer, member of
vocate for review under R.C.M. 1112 if the sentence the court-martial, mili tury judge, or counsel, or has
does not include death and if the accused has waived otherwise acted on behalf of the prosecution or de-
appellate review under R.C.M. 1110. Unless other- fense.
wise prescribed by the! Secretary concerned, 4 copies (d) Form and content of review. The judge advo-
of the order promulgating the result of trial shall be cate's review shall be in writing and shall contain the
forwarded with the original record of trial, following:
(b) Special courts-martial. (1) Conclusions as to whether-

(I) Cases including an approved bad-conduct dis- (A) The court-martial had jurisdiction over
charge. If the approved sentence of a special court- the accused and each offense as to which there is a
martial includes a bad-conduct discharge, the record finding of guilti which has not been disapproved;
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(B) Each specification as to which there is a Discussion
finding of guilty which has not been disapproved See R.C.M. 1113 concerning when the officer exercising gen-

stated an offense; and eral court-martial jurisdiction may order parts of the sentence ex-

(C) The sentence was legal; ecuted. See R.C.M. 1114 concerning order., promulgating the ac-
(2) A response to each allegation of error made in tion of the officer exercising general court-martial jurisdiction.

See also Appendix 16 (Forms for actions) and Appendix 17
writing by the accused. Such allegations may be filed (Forms for court-martial orders).

under R.C.M, 1105, 1106(f), or directly with the
judge advocate who reviews the case; and

(3) If the case is sent for action to the officer exer- (2) Rehearing. If the officer exercising general
cising general court-martial jurisdiction under sub- court-martial jurisdiction orders a rehearing, but the
section (e) of this rule, a recommendation as to the convening authority finds a rehearing impracticable,
appropriate action to be taken and an opinion as to the convening authority shall dismiss the charges.
whether corrective action is required as a matter of (3) Notification. After the officer exercising gen-
law. eral court-martial jurisdiction has taken action, t-e

Copies of the judge advocate's review under accused shall be notified of the action and the ac-
this rule shall be attached to the original and all cop- cused shall be provided with a copy of the judge ad-
ies of the record of trial. A copy of the review shall vocate's review.
be forwarded to the accused. (g) Forwarding following review under this rule.

(e) Forwarding to officer exercising general court- (1) Recordsforwarded to the Judge Advocate Gen-
martial jurisdiction. In cases reviewed under subsec- eral. If the judge advocate who reviews the case
tion (a) of this rule, the record of trial shall be sent under this rule states that corrective action is re-
for action to the officer exercising general court- quired as a matter of law, and the officer exercising
martial convening authority over the accused at the quiras armatteolawrandithe oer exercitime the court-martial was held (or to that officer's general court-martial jurisdiction does not take ac-
successor) when: tion that is at least as favorable to the accused as thatrecommended by the judge advocate, the record of

(I) The judge advocate who reviewed the case trial and the action thereon shall be forwarded to the
recommends corrective action- Judge Advocate General concerned for review

(2) The sentence approved by the convening au- under R.C.M. 1201(b)(2).
thority includes dismissal, a dishonorable or bad- (2) Sentence including dismissal. If the approved
conduct discharge, or confinement for more than 6 sentence includes dismissal, the record shall be for-
months; or warded to the Secretary concerned.

(3) Such action is otherwise required by regula-
tions of the Secretary concerned. Discussion

(f) Action by officer exercising general court-martialjuridicton.A dismissal may not be ordered executed unttl approved by
jurisdiction. the Secretary or the Secretary's designee. See R.C.M. 1206.

(1) Action. The officer exercising general court-
martial jurisdiction who receives a record under sub-
section (e) of this rule may- (3) Other records. Records reviewed under this

(A) Disapprove or approve the findings or sen- rule which are not forwarded under subsection
tence in whole or in part; (g)(1) of this rule shall be disposed of as prescribed

(B) Remit, commute, or suspend the sentence bý the Secretary concerned.

in whole or in part;

(C) Except where the evidence was insufficient Discussion

at the trial to support the findings, order a rehearing A dismissal may not be ordered executed until approved by

on the findings, on the sentence, or on both; or the Secretary or the Secretary's designee under R.C.M. 1206.

(D) Dismiss the charges.
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Rule 1113. Execution of sentences cadet, or midshipman may be approved and ordered
(a) In general. No sentence of a court-martial may executed only by the Secretary concerned or such
be executed unless it has been approved by the con- Under Secretary or Assistant Secretary as the Secre-
vening authority, tary concerned may designate.

Discussion Discussion

An order executing the sentence directs that the sentence he See R.C.M. 1206(a) concerning approval b% the Secretar)
carried out, Except as provided in subsections (d)(2), (3). and (5)

of this rule, no part of a sentence may be carried out until it is or-
dered executed. (3) Sentences extending to death. A punishment

of death may be ordered executed only by the Presi-
dent.

(b) Punishments which the convening authority may
order executed in the initial action. Except as pro- Discussion
vided in subsection (c) of this rule, the convening au-

thorty ay rde allor artof he sntece f a See R.C.M. 1207 concerning approval by the President.thority may order all or part of the sentence of a

court-martial executed when the convening author-
ity takes initial action under R.C.M. 1107. (d) Other considerations concerning the execution of
(c) Punishments which the convening authority may certain sentences.
not order executed in the initial action. (1) Death.

(1) Dishonorable or a bad-conduct discharge. Ex- (A) Manner carried out. A sentence to death
cept as may otherwise be prescribed by the Secretary which has been finally ordered executed shall be car-
concerned, a dishonorable or a bad-conduct dis- ried out in the manner prescribed by the Secretary
charge may be ordered executed only by: concerned.

(A) The officer who reviews the case under (B) Action when accused lacks mental capacity.
R.C.M. 11 12(f), as part of the action approving the An accused lacking the mental capacity to under-
sentence, except when that action must be for- stand the punishment to be suffered or the reason for
warded under R.C.M. I 12(g)(1); or imposition of the death sentence may not be put to

(B) The officer then exercising general court- death during any period when such incapacity ex-
martial jurisdiction over the accused. ists. The accused is presumed to have such mental
A dishonorable or bad-conduct discharge may be or- capacity. If a substantial question is raised as to
dered executed only after a final judgment within the whether the accused lacks capacity, the convening
meaning of R.C.M. 1209 has been rendered in the authority then exercising general court-martial ju-
case. If on the date of final judgement a ser- risdiction over the accused shall order a hearing on
vicemember is not on appellate leave and more than the question. A military judge, counsel for the gov-
6 months have elapsed since approval of the sen- ernment, and counsel for the accused shall be de-
tence by the convening authority, before a dishonor- tailed. The convening authority shall direct an ex-
able or a bad-conduct discharge may be executed, amination of the accused in accordance with R.C.M.
the officer exercising general court-martial jurisdic- 706, but the examination may be limited to deter-
tion over the servicemember shall consider the ad- mining whether the accused understands the pun-
vice of that officer's staff judge advocate as to ishment to be suffered and the reason therefore. The
whether retention of the servicemember would be in military judge shall consider all evidence presented,
the best interest of the service. Such advice shall in- including evidence provided by the accused. The ac-
clude the findings and sentence as finally approved, cused has the burden of proving such lack of capac-
the nature and character of duty since approval of ity by a preponderance of the evidence. The military
the sentence by the convening authority, and a rec- judge shall make findings of fact, which will then be
ommendation whether the discharge should be exe- forwarded to the convening authority ordering the
cuted. hearing. If the accused is found to lack capacity, the

(2) Dismissal of a commissioned officer, cadet, or convening authority shall stay the execution until
midshipman. Dismissal of a commissioned officer, the accused regains appropriate capacity.
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Discussion whether the sentence includes a punitive discharge

A verbatim transcript of the hearing should accompany the or dismissal and regardless whether the punitive dis-

findings of fact. charge or dismissal has been executed, may be or-
dered to be served in any place of confinement under
the control of any of the armed forces or in any penal

(2) Confinement, or correctional institution under the control of the
(A) Effective date of confinement. Any period United States or which the United States may be al-

of confinement included in the sentence of a court- lowed to use. Persons so confined in a penal or cor-
martial begins to run from the date the sentence is rectional institution not under the control of one of
adjudged by the court-martial, but the following the armed forces are subject to the same discipline
shall be excluded in computing the service of the and treatment as persons confined or committed by
term of confinement: the courts of the United States or of the State, Terri-

(i) Periods during which the sentence to con- tory, District of Columbia, or place in which the in-
finement is suspended or deferred; stitution is situated. When the service of a sentence

(ii) Periods during which the accused is in to confinement has been deferred and the deferment
custody of civilian authorities under Article 14 from is later rescinded, the convening authority shall des-
the time of the delivery to the return to military cus- ignate the place of confinement in the initial action
tody, if the accused was convicted in the civilian on the sentence or in the order rescinding the defer-
court; ment. No member of the armed forces may be placed

(iii) Periods during which the accused has in confinement in immediate association with enemy
escaped or is absent without authority, or is absent prisoners or other foreign nationals not members of
under a parole which proper authority has later re- the armed forces. The Secretary concerned may pre-
voked, or is erroneously released from confinement scribe regulations governing the place and condi-
through misrepresentation or fraud on the part of tions of confinement.
the prisoner, or is erroneously released from confine-
ment upon the prisoner's petition for a writ of Discussion
habeas corpus under a court order which is later re-
versed; and See R.C.M. 1l101(c) concerning deferment of a sentence to

confinement.
(iv) Periods during which another sentence

by court-martial to confinement is being served.
When a prisoner serving a court-martial sentence to (3) Confinement in lieu of fine. Confinement may

confinement is later convicted by a court-martial of not be executed for failure to pay a fine if the accused
another offense and sentenced to confinement, the demonstrates that the accused has made good faith
later sentence interrupts the running of the earlier efforts to pay but cannot because of indigency, un-
sentence. Any unremitted remaining portion of the less the authority considering imposition of confine-
earlier sentence will be served after the later sen- ment determines, after giving the accused notice and
tence is fully executed. opportunity to be heard, that there is no other pun-

(B) Nature of the confinement. The omission of ishment adequate to meet the Government's interest
"hard labor" from any sentence of a court-martial in appropriate punishment.
which has adjudged confinement shall not prohibit (4) Restriction; hard labor without confinement.
the authority who orders the sentence executed from When restriction and hard labor without confine-
requiring hard labor as part of the punishment. ment are included in the same sentence, they shall,

(C) Place of confinement. The authority who unless one is suspended, be executed concurrently.
orders a sentence to confinement into execution shall (5) Confinement on bread and water or dimin-
designate the place of confinement under regulations ished rations. A sentence to confinement on bread
prescribed by the Secretary concerned, unless other- and water or diminished rations may be executed
wise prescribed by the Secretary concerned. Under only if a medical officer examines the accused and
such regulations as the Secretary concerned may the place of confinement and certifies in writing that
prescribe, a sentence to confinement adjudged by a service of such a sentence will not, in that officer's
court-martial or other military tribunal, regardless opinion, produce serious injury to the health of the
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accused. A sentence of confinement on bread and be promulgated by an appropriate convening au-
water or diminished rations may be executed in a thority.
place where the accused can communicate only with (c) Contents.
authorized personnel. (1) In general. The order promulgating the initial

(6) More than one sentence. If at the time forfeit- action shall set forth: the type of court-martial and
ures may be ordered executed, the accused is already the command by which it was convened, the charges
serving a sentence to forfeitures by another court- and specifications, or a summary thereof, on which
martial, the authority taking action may order that the accused was arraigned; the accused's pleas: the
the later forfeitures will be executed when the earlier findings or other disposition of each charge and
sentence to forfeitures is completed. specification; the sentence, if any; and the action of

the convening authority, or a summary thereof. Sup-
Rule 1114. Promulgating orders plementary orders shall recite, verbatim, the action

(a) In general. or order of the appropriate authority, or a summary

(I) Scope of rule. Unless otherwise prescribed by thereof.

the Secretary concerned, orders promulgating the (2) Dates. A promulgating order shall bear the

result of trial and the actions of the convening or date of the initial action, if any, of the convening au-

higher authorities on the record shall be prepared, thority. An order promulgating an acquittal, a

issued, and distributed as prescribed in this rule. court-martial terminated before findings, a court-

(2) Purpose. A promulgating order publishes the martial resulting in a finding of not guilty only by
reason of lack of mental responsibility of all chargesresult of the court-martial and the convening au- andspcfatoorcinonheidngore-

thority's action and any later action taken on the specifications, or action on the findings or sen-
tence taken after the initial action of the convening

case. Sauthority shall bear the date of its publication. A(3) Summary courts-martial. An order promul- promulgating order shall state the date the sentence
gating the result of a trial by summary court-martial was adjudged, the date on which the acquittal was

announced, or the date on which the proceedings
were otherwise terminated.

Discussion

See R.C.M. 1306(bX2) concerning summary courts-martial. Discussion

See Appendix 17 for sample forms for promulgating orders.

(b) By whom issued.
(1) Initial orders. The order promulgating the re- (3) Order promulgated regardless of the result of

suit of trial and the initial action of the convening trial or nature of the action. An order promulgating
authority shall be issued by the convening authority. the result of trial by general or special court-martial

(2) Orders issued after the initial action. Any ac- shall be issued regardless of the result and regardless
tion taken on the case subsequent to the initial action of the action of the convening or higher authorities.
shall be promulgated in supplementary orders. The (d) Orders containing classified information. When
subsequent action and the supplementary order may an order contains information which must be classi-
be the same document if signed personally by the ap- fled, only the order retained in the unit files and
propriate convening or higher authority, those copies which accompany the record of trial

(A) When the President or the Secretary con- shall be complete and contain the classified informa-
cerned has taken final action. General court-martial tion. The order shall be assigned the appropriate se-
orders publishing the final result in cases in which curity classification. Asterisks shall be substituted
the President or the Secretary concerned has taken for the classified information in the other copies of
final action shall be promulgated as prescribed by the order.
regulations of the Secretary concerned. (e) Authentication. The promulgating order shall be

(B) Other cases. In cases other than those in authenticated by the signature of the convening or
subsection (b)(2)(A) of this rule, the final action may other competent authority acting on the case, or a
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person acting under the direction of such authority. (f) Distribution. Promulgating orders shall be dis-
A promulgating order prepared in compliance with tributed as provided in regulations of the Secretary
this rule shall be presumed authentic. concerned.
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CHAPTER XII. APPEALS AND REVIEW

Rule 1201. Action by the Judge Advocate Court of Military Appeals. except when forwarded bý the Judge

General Advocate General under RC.M. 1203(c)X I).

(a) Cases required to be referred to a Court of Mili-
tary Review. The Judge Advocate General shall refer (2) Mandatory review of cases forwarded under
to a Court of Military Review the record in each R.C.M. 1112(g)(1). The Judge Advocate General
trial by court-martial: shall review each case forwarded under R.C.M.

(I) In which the sentence, as approved, extends 1112(g)(l). On such review, the Judge Advocate
to death; or General may vacate or modify, in whole or part, the

(2) In which- findings or sentence, or both, of a court-martial on
(A) The sentence, as approved, extends to dis- the ground of newly discovered evidence, fraud on

missal of a commissioned officer, cadet, or midship- the court-martial, lack of jurisdiction over the ac-
man, dishonorable or bad-conduct discharge, or cused or the offense, error prejudicial to the substan-
confinement for 1 year or longer; and tial rights of the accused, or the appropriateness of

(B) The accused has not waived or withdrawn the sentence.
appellate review. (3) Review by the Judge Advocate General after fi-

nal review.

Discussion (A) In general. Notwithstanding R.C.M. 1209,
the Judge Advocate General may, sua sponte or

See R.C.M. I 110 concerning waiver or withdrawal of appel- the a ccuser a ponth au

late review. upon application of the accused or a person with au-

See also subsection (b)(1) of this rule concerning cases re- thority to act for the accused, vacate or modify, in
viewed by the Judge Advocate General which may be referred to whole or in part, the findings, sentence, or both of a
a Court of Military Review. court-martial which has been finally reviewed, but

See R.C.M. 1203 concerning review by the Court of Military has not been reviewed either by a Court of Military
Review and the powers and responsibilities of the Judge Advocate Review or by the Judge Advocate General under
General after such review. See R.C.M. 1202 concerning appellate
counsel. subsection (b)(1) of this rule, on the ground of newly

discovered evidence, fraud on the court-martial,
lack of jurisdiction over the accused or the offense,

(b) Cases reviewed by the Judge Advocate General. error prejudicial to the substantial rights of the ac-
(1) Mandatory examination of certain general cused, or the appropriateness of the sentence.

courts-martial. Except when the accused has waived
the right to appellate review or withdrawn such re- Discussion
view, the record of trial by a general court-martial in

See R.C.M. 12 10 concerning petition for new trial. Review of
which there has been a finding of guilty and a sen- a case by a Judge Advocate General under this subsection is not
tence, the appellate review of which is not provided part of appellate review within the meaning of Article 76 or

for in subsection (a) of this rule, shall be examined in R.C.M. 1209.
the office of the Judge Advocate General. If any part *Revie, of a finding of not guilty onl) by reason of lack of

of the findings or sentence is appropriate, the Judge mental responsibility under this rule may not extend to the deter-

Advocate General may modify or set aside the find- mination of lack of mental responsibility. Thus. modification of a
finding of not guilty only by reason of lack of mental responsibil-

ings or sentence or both. If the Judge Advocate Gen- ity under this rule is limited to changing the finding to not guilty
eral so directs, the record shall be reviewed by a or not guilty only by reason of lack of mental responsibility of a

Court of Military Review in accordance with lesser included offense.

R.C.M. 1203. If the case is forwarded to a Court of
Military Review, the accused shall be informed and (B) Procedure. Each Judge Advocate General
shall have the rights under R.C.M. 1202(b)(2). shall provide procedures for considering all cases

properly submitted under subsection (b)(3) of this
Discussion rule and may prescribe the manner by which an ap-

When a case is forwarded to a Court of Military Review plication for relief under subsection (b)(3) of this
under this subsection, it is not subject to further review by the rule may be made and, if submitted by a person
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other than the accused, may require that the appli- Supreme Court when requested to do so by the At-

cant show authority to act on behalf of the accused. torney General.
(2) Appellate defense counsel. Appellate defense

Discussion counsel shall represent the accused before the Court
of Military Review, the Court of Military Appeals.

See R.C.M. 1114 concerning orders promulgating action

under this rule. or the Supreme Court when the accused is a party in

the case before such court and:
(A) The accused requests to be represented by

(C) Time limits on applications. Any applica- appellate defense counsel;
tion for review by the Judge Advocate General (B) The United States is represented by coun-
under Article 69 must be made on or before the last sel; or
day of the two year period beginning on the date the (C) The Judge Advocate General has sent the
sentence is approved by the convening authority or case to the United States Court of Military Appeals.
the date the findings are announced for cases which Appellate defense counsel is authorized to commu-
do not proceed to sentencing, unless the accused es- nicate directly with the a cused. The accused is a
tablishes good cause for failure to file within that party in the case when named as a party in pleadings
time. before the court or, even if not so named, when the

(4) Rehearing. If the Judge Advocate General military judge is named as respondent in a petition
sets aside the findings or sentence, the Judge Advo- by the Government for extraordinary relief from a
cate General may, except when the setting aside is ruling in favor of the accused at trial.
based on lack of sufficient evidence in the record to
support the findings, order a rehearing. If the Judge Discussion
Advocate General sets aside the findings and sen-
tence and does not order a rehearing, the Judge Ad- For a discussion ofthe duties ofthe trial defense counsel con-

vocate General shall order that the charges be dis- cerning post-trial and appellate matters. see R.C.M. 502(d)(6)
Discussion (E). Appellate defense counsel may communicate

missed. If the Judge Advocate General orders a with trial defense counsel concerning the case. See also

rehearing but the convening authority finds a re- Mil.R.Evid. 502 (privileges).
hearing impractical, the convening authority shall If all or part of the findings and sentence are affirmed by the

dismiss the charges. Court of Military Review, appellate defense counsel should ad-

(c) Remission and suspension. The Judge Advocate vise the accused whether the accused should petition for further
review in the United States Court of Military Appeals and con-

General may, when so authorized by the Secretary cerning which issues should be raised.

concerned under Article 74, at any time remit or The accused may be represented by civilian counsel before

suspend the unexecuted part of any sentence, other the Court of Military Review, the Court of Military Appeals, and

than a sentence approved by the President. the Supreme Court. Such counsel will not be provided at the ex-
pense of the United States. Civilian counsel may represent the ac-
cused before these courts in addition to or instead of military

Rule 1202. Appellate counsel counsel.
(a) In general. The Judge Advocate General con- If, after any decision of the Court of Military Appeals, the

cerned shall detail one or more commissioned of- accused may apply for a writ ofcertiorari (see R.C.M. 1205). ap-

ficers as appellate Government counsel and one or pellate defense counsel should advise the accused whether to ap-

more commissioned officers as appellate defense ply for review by the Supreme Court and which issues might be

raised. If authorized to do so by the accused, appellate defense
counsel who are qualified under Article 27(b)(1). counsel may prepare and file a petition for a writ of certiorari on

(b) Duties. behalf of the accused.

(I) Appellate Government counsel. Appellate The accused has no right to select appellate defense counsel.

Government counsel shall represent the United Under some circumstances, however, the accused may be entitled
to request that the detailed appellate defense counsel be replaced

States before the Court of Military Review or the by another appellate defense counsel.

United States Court of Military Appeals when di- See also R.C.M. 1204(b)(1) concerning detailing counsel

rected to do so by the Judge Advocate General con- with respect to the right to petition the Court of Military Appeals

cerned. Appellate Government counsel may re- for review.
present the United States before the United States
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Rule 1203. Review by a Court of Military A Court of Military Reier may on petition for emiraordi-

Review nary relief issue all writs necessary or appropriate in aid of its ju-
risdiction and agreeable to the usages and principles( of law Ai%

(a) In general. Each Judge Advocate General shall party may petition a Court of Militarý Reiew for exlraordinary

establish a Court of Military Review composed of relief.
appellate military judges.

Discussion (c) Action on cases reviewed by a Court of Military

Review.
See Article 66 concerning the composition of the Courts of (1) Forwarding by the Judge Advocate General to

Military Review, the qualifications of appellate military judges, the Court of Military Appeals. The Judge Advocate
the grounds for their ineligibility, and restrictions upon the offi-
cial relationship of the members of the court to other members. General may forward the decision of the Court of

Uniform rules of court for the Courts of Military Review pre- Military Review to the Court of Military Appeals
scribed by the Judge Advocates General, for review with respect to any matter of law. In such

a case, the Judge Advocate General shall cause a

copy of the decision of the Court of Military Review
(b) Cases reviewed by a Court of Military Review. A and the order forwarding the case to be served on the
court of Military Review shall review cases referred accused and on appellate defense counsel.
to it by the Judge Advocate General under R.C.M. (2) Action when sentence is set aside. In a case re-
1201(a) or (b)(l). viewed by it under this rule in which the Court of

Military Review has set aside the sentence and
Discussion which is not forwarded to the Court of Military Ap-

See R.C.M. 110 concerning withdrawal of a case pending peals under subsection (c)(1) of this rule, the Judge
before a Court of Military Review. Advocate General shall instruct an appropriate con-

See R.C.M. 908 concerning procedures for interlocutory ap- vening authority to take action in accordance with
peals by the Government. the decision of the Court of Military Review. If the

In cases referred to it under R.C.M. 1201, a Court of Mili- Court of Military Review has ordered a rehearing,
tary Review may act only with respect to the findings and sen-
tence as approved by proper authority. It may affirm only such the record shall be sent to an appropriate convening

findings of guilty or such part of a finding of guilty as includes an authority. If that convening authority finds a rehear-
included offense, as it finds correct in law and fact and determines ing impracticable that convening authority may dis-
on the basis of the entire record should be approved. A Court of miss the charges.
Military Review has generally the same powers as the convening
authority to modify a sentence (see R.C.M. 1107). but it may not
suspend all or part of a sentence. However, it may reduce the pe- Discussion
riod of a suspension prescribed by a .unvening authority. It may
not defer service of a sentence to confinement. (See R.C.M. raIf charges are dismissed, see R.C.M. 1208 concerning resto-110(c). t ayhoeve, evew dcisonby cnvein a- ration of rights, privileges, and property. See R.C.M. 1 114 con-
I1101(c)). It may, however, review a decision by a convening au- crigpougtn re%
thority concerning deferral, to determine whether that decision cerning promulgating orders.
was an abuse of the convening authority's discretion.

In considering the record of a case referred to it under
R.C.M. 1201. a Court of Military Review may weigh the evi- (3) Action when sentence is affirmed in whole or

dence, judge the credibility of witnesses, and determine contro- part.
verted questions of fact. recognizing that the court-martial saw (A) Sentence requiring approval by the Presi-
and heard the evidence. A finding or sentence of a court-martial dent. If the Court of Military Review affirms any
may not be held incorrect on the ground of an error of law unless sentence which includes death, the Judge Advocate
the error materially prejudices the substantial rights of the ac-
cused. Article 5Q(a). General shall transmit the record of trial and the de-

If a Court of Military Review sets aside any findings of guilty cision of the Court of Military Review directly to the
or the sentence, it may, except as to findings set aside for lack of Court of Military Appeals when any period for re-
sufficient evidence in the record to support the findings, order an considcration provided by the rules of the Courts of
appropriate type of rehearing or reassess the sentence as appropri- Military Review has expired.
ate. See R.C.M. 810 concerning rehearings. If the Court of Mili-
tary Review sets aside all the findings and the sentence and does (B) Other cases. If the Court of Military Re-
not order a rehearing, it must order the charges dismissed. See view affirms any sentence other than one which in-
Articles 59(a) and 66. cludes death, the Judge Advocate General shall

11-164



R.C.M. 1203(dX2XB)

cause a copy of the decision of the Court of Military favor of the accused which will result in the setting
Review to be served on the accused in accordance aside of a conviction.
with subsection (d) of this rule. (d) Notification to accused.

(4) Remission or suspension. If the Judge Advo- (1) Notification of decision. The accused shall be
cate General believes that a sentence as affirmed by notified of the decision of the Court of Military Re-
the Court of Military Review, other than one which view in accordance with regulations of the Secretary
includes death, should be remitted or suspended in concerned.

whole or part, the Judge Advocate General may,
before taking action under subsections (c)(l) or (3) Discussion
of this rule, transmit the record of trial and the deci- The accused may be notified personally, or a cop) of the de-
sion of the Court of Military Review to the secretary cision may be sent. after service on appellate counsel of record, if

concerned with a recommendation for action under any, by first class certified mail to the accused at an address pro-

Article 74 or may take such action as may be author- vided by the accused or. if no such address has been provided by

ized by the Secretary concerned under Article 74(a). the accused, at the latest address listed for the accused in the ac-
cused's official service record.

If the Judge Advocate General has forwarded the case to the
Discussion Court of Military Appeals. the accused should be so notified. See

See R.C.M. 1201(c); 1206. subsection (c)( I) of this rule.

(2) Notification of right to petition the Court of
(5) Action when accused lacks mental capacity. Military Appeals for review. If the accused has the

An appellate authority may not affirm the proceed- right to petition the Court of Military Appeals for
ings while the accused lacks mental capacity to un- review, the accused shall be provided with a copy of
derstand and to conduct or cooperate intelligently in the decision of the Court of Military Review bearing
the appellate proceedings. In the absence of substan- an endorsement notifying the accused of this right.
tial evidence to the contrary, the accused is pre- The endorsement shall inform the accused that such
sumed to have the capacity to understand and to a petition:
conduct or cooperate intelligently in the appellate (A) May be filed only within 60 days from the
proceedings. If a substantial question is raised as to time the accused was in fact notified of the decision
the requisite mental capacity of the accused, the ap- of the Court of Military Review or the mailed copy
pellate authority may direct that the record be for- of the decision was postmarked, whichever is earlier;
warded to an appropriate authority for an examina- and
tion of the accused in accordance with R.C.M. 706, (B) May be forwarded through the officer im-
but the examination may be limited to determining mediately exercising general court-martial jurisdic-
the accused's present capacity to understand and co- tion over the accused and through the appropriate
operate in the appellate proceedings. The order of Judge Advocate General or filed directly with the
the appellate authority will instruct the appropriate Court of Military Appeals.
authority as to permissible actions that may be taken
to dispose of the matter. If the record is thereafter Discussion
returned to the appellate authority, the appellate au-
thority may affirm part or all of the findings or sen- See Article 67(c).

tence unless it is established, by a preponderance of See also R.C.M. 1204(b).
The accused may petition the Court of Military Appeals for

the evidence-including matters outside the record review, as to any matter of law, of any decision of the Court of
of trial-that the accused does not have the requisite Military Review except: (I) a case which was referred to the
mental capacity. If the accused does not have the Court of Military Review by the Judge Advocate General under

requisite mental capacity, the appellate authority R.C.M. 1201(bXl): (2) a case in which the Court of Military Re-
shall stay the proceedings until the accused regains view has set aside the sentence: and (3) a case in which the sen-

r reates a tence includes death (because review by the Court of Military Ap-
appropriate capacity, or take other appropriate ac- pasi adtr)

tion Nohin in hissubectin sallprohbitthe peals in mandatory).tion. Nothing in this subsection shall prohibit the The placing of a petition for review in proper military chan-
appellate authority from making a determination in nels divests the Court of Military Review ofjurisdiction over the
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case, and jurisdiction is thereby conferred on the Court of Mili- Rule 1204. Review by the Court of Military
tary Appeals. See R.C.M. 1113 concerning action to be taken if Appeals
the accused does not file or the Court of Military Appeals denies a
petition for review. (a) Cases reviewed by the Court of Military Appeals.

Under such rules as it may prescribe, the Court of
Military Appeals shall review the record in all cases:

(3) Receipt by the accused--disposition. When the (I) In which the sentence, as affirmed by a Court
accused has the right to petition the Court of Mili- of Military Review, extends to death;
tary Appeals for review, the receipt of the accused (2) Reviewed by a Court of Military Review
for the copy of the decision of the Court of Military which the Judge Advocate General orders sent to
Review, a certificate of service on the accused, or the the Court of Military Appeals for review; and
postal receipt for delivery of certified mail shall be (3) Reviewed by a Court of Military Review, ex-
transmitted in duplicate by expeditious means to the (3) Reviewed by a C urt Ar vie ex-apprprite udg Advcat Geera. Iftheaccsed cept those referred to it by the Judge Advocate Gen-
appropriate Judge Advocate General. If the accused eral under R.C.M. 1201(b)(1), in which, upon peti-
is personally served, the receipt or certificate of ser- ti bnde ac.M. and o n whic hon tevice shall show the date of service. The Judge Advo- tion by the accused and on good cause shown, the

viceshal shw te dae o sevice Th Jude Avo- Court of Military Appeals has granted a review.
cate General shall forward one copy of the receipt,
certificate, or postal receipt to the clerk of the Court Discussion
of Military Appeals when required by the court.
(e) Cases not reviewed by the Court of Military Ap- See Article 67(a) concerning the composition of the Court of

peals. If the decision of the Court of Military Review Military Appeals. In any case reviewed by it. the Court of Mili-

is not subject to review by the Court of Military Ap- tary Appeals may act only with respect to the findings and sen-
tence as approved by the convening authority and as affirmed or

peals, or if the Judge Advocate General has not for- set aside as incorrect in law by the Court of Military Review. See

warded the case to the Court of Military Appeals Article 67(d) and (e). The rules of practice and procedure before

and the accused has not filed or the Court of Mili- the Court of Military Appeals are published in the Military Jus-

tary Appeals has denied a petition for review, the tice Reporter.

Judge Advocate General shall- The Court of Military Appeals may entertain petitions for
extraordinary relief and may issue all writs necessary or appropri-

(1) If the sentence affirmed by the Court of Mili- ate in aid of itsjurisdiction and agreeable to the usages and princi-

tary Review includes a dismissal, transmit the re- pies of law. Any party may petition the Court of Military Appeals

cord, the decision of the Court of Military Review, for extraordinary relief. However, in the interest of judicial econ-

and the Judge Advocate General's recommendation omy, such petitions usually should be filed with and adjudicated
before the appropriate Court of Military Review prior to submis-

to the Secretary concerned for action under R.C.M. sion to the Court of Military Appeals.
1206; or

(2) If the sentence affirmed by the Court of Mili-
tary Review does not include a dismissal, notify the (b) Petition by the accused for review by the Court of
convening authority, the officer exercising general Military Appeals.
court-martial jurisdiction over the accused, or the (1) Counsel. When the accused is notified of the
Secretary concerned, as appropriate, who, subject to right to forward a petition for review by the Court of
R.C.M. 11 13(c)(l), may order into execution any Military Appeals, if requested by the accused, asso-
unexecuted sentence affirmed by the Court of Mili- ciate counsel qualified under R.C.M. 502(d)(1) shall
tary Review or take other action, as authorized, be detailed to advise and assist the accused in con-

nection with preparing a petition for further appel-
Discussion late review.

See R.C.M. 1113. 1206. and Article 74(a) concerning the au-
thority of the Secretary and others to take action. Discussion

If reasonably available, the counsel who conducted the de-
fense at trial may perform these duties. The counsel detailed to re-

(f) Scope. Except as otherwise expressly provided in present the accused should communicate with the appellate de-

this rule, this rule does not apply to appeals by the fense counsel representing the accused. See R.C.M. 1202.
Government under R.C.M. 908.
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(2) Forwarding petition. The accused shall file any (3) Sentence requiring approval of the Secretary
petition for review by the Court of Military Appeals concerned. If the Court of Military Appeals has af-
under subsection (a)(3) of this rule directly with the firmed a sentence which requires approval of the
Court of Military Appeals. Secretary concerned before it may be executed, the

Judge Advocate General shall follow the procedure
Discussion in R.C.M. 1203(e)(1).

See Article 67(c) and R.C.M. 1203(dX2) conccrmng notify-
ing the accused of the right to petition the Court of Military Ap- Discussion
peals for review and the time limits for submitting a petition. See See Article 7 (b) and R.C. M 1206.
also the rules of the Court of Military Appeals concerning when
the time for filing a petition begins to run and when a petition is
now timely. (4) Decision subject to review by the Supreme

Court. If the decision of the Court of Military Ap-

(c) Action on decision by the Court of Military Ap- peals is subject to review by the Supreme Court, the

peals. Judge Advocate General shall take no action under

(1) In general. After it has acted on a case, the subsections (c)(l), (2), or (3) of this rule until: (A)

Court of Military Appeals may direct the Judge Ad- the time for filing a petition for a writ of certiorari

vocate General to return the record to the Court of with the Supreme Court has expired; or (B) the Su-
preme Court has denied any petitions for writ ofcer-

Military Review for further proceedings in accor- tiorari filed in the case. After (A) or (B) has oc-
dance with the decision of the court. Otherwise.u curred, the Judge Advocate General shall take
less the decision is subject to review by the Supreme action under subsection (c)(l), (2). or (3). If the Su-

Court, or there is to be further action by the Presi-

dent or the Secretary concerned, the Judge Advo- preme Court grants a writ of certiorari, the Judge
Advocate General shall take action under R.C.M.

cate General shall instruct the convening authority 1205(b).

to take action in accordance with that decision. If

the Court has ordered a rehearing, but the conven- Rule 1205. Review by the Supreme Court
ing authority to whom the record is transmittedfinds a rehearing impracticable, the convening au- (a) Cases subject to review by the Supreme Court.

Under 28 U.S.C. § 1259 and Article 67(h), decisions
thority may dismiss the charges. of the Court of Military Appeals may be reviewed by

the Supreme Court by writ of certiorari in the fol-
lowing cases:

See R.C.M. 1114 concerning final orders in the case. See also (1) Cases reviewed by the Court of Military Ap-
R.C.M. 1206 and Article 74(a). peals under Article 67(b)(1);

(2) Cases certificd to the Court of Military Ap-

(2) Sentence requiring approval of the President. If peals by the Judge Advocate General under Article

the Court of Military Appeals has affirmed a sen- 67(b)(2);

tence which must be approved by the President (3) Cases in which thc Court of Military Appeals

before it may be executed, the Judge Advocate Gen- granted a petition for review under Article 67(b)(3);

eral shall transmit the record of trial, the decision of and

the Court of Military Review, the decision of the (4) Cases other than those described in subsec-

Court of Military Appeals, and the recommendation tions (a)(l), (2). and (3) of this rule in which the

of the Judge Advocate General to the Secretary con- Court of Military Appeals granted relief.

cerned for the action of the nresident. The Supreme Court may not review by writ of cer-
tiorari any action of the Court of Military Appeals in

Discussion refusing to grant a petition for review.
(b) Action by the Supreme Court. After the Supreme

See Article 71(a) and R.C.M. 1207. Court has taken action, other than denial of a peti-
tion for writ of certiorari, in any case, the Judge Ad-
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vocate General shall, unless the case is returned to Discussion
the Court of Military Appeals for further proceed- See Article 7 l(a). See also RC.M. 1203 and 1204 concerning

ings, forward the case to the President or the Secre- review by the Court of Militar, Reie% and Court of Militars

tary concerned in accordance with R.C.M. Appeals in capital cases.

1204(c)(2) or (3) when appropriate, or instruct the
convening authority to take action in accordance
with the decision. Rule 1208. Restoration

Rule 1206. Powers and responsibilities of the (a) New trial. All rights, privileges, and property af-
fected by an executed portion of a court-martial sen-

Secretary tence-except an executed dismissal or dis-

(a) Sentences requiring approval by the Secretary. charge-which has not again been adjudged upon a
No part of a sentence extending to dismissal of a new trial or which, after the new trial, has not been
commissioned officer, cadet, or midshipman may be sustained upon the action of any reviewing author-
executed until approved by the Secretary concerned ity, shall be restored. So much of the findings and so
or such Under Secretary or Assistant Secretary as much of the sentence adjudged at the earlier trial
may be designated by the Secretary. shall be set aside as may be required by the findings

and sentence at the new trial. Ordinarily, action
Discussion taken under this subsection shall be announced in

the court-martial order promulgating the final re-
See Article 71(b). suits of the proceedings.

(b) Remission and suspension. Discussion

(i) In general. The Secretary concerned and, See Article 75(b) and (c) concerning the action to be taken

when designated by the Secretary concerned, any on an executed dismissal or discharge which is not imposed at a

Under Secretary, Assistant Secretary, Judge Advo- new trial.

cate General, or commander may remit or suspend
any part or amount of the unexecuted part of any (b) Other cases. In cases other than those in subsec-
sentence, including all uncollected forfeitures, other tion ka) of this rule, all rights, privileges, and prop-
than a sentence approved by the President. erty affected by an executed part of a court-martial

(2) Substitution of discharge. The Secretary con- sentence which has been set aside or disapproved by
cerned may, for good cause, substitute an adminis- any competent authority shall be restored unless a
trative discharge for a discharge or dismissal exe- new trial, other trial, or rehearing is ordered and
cuted in accordance with the sentence of a court- such executed part is included in a sentence imposed
martial. at the new trial, other trial, or rehearing. Ordinarily,

(3) Sentence commuted by the President. When any restoration shall be announced in the court-mar-

the President has commuted a death sentence to a tial order promulgating the final results of the pro-

lesser punishment, the Secretary concerned may re- ceedings.

mit or suspend any remaining part or amount of the Discussion
unexecuted portion of the sentence of a person con-
victed by a military tribunal under Secretary's juris- See R.C.M. 1114 concerning promulgating orders.

diction.

Rule 1207. Sentences requiring approval by Rule 1209. Finality of courts-martial

the President (a) When a conviction isfinal. A court-martial con-
No part of a court-martial sentence extending to viction is final when:

death may be executed until approved by the Presi- (I) Review is completed by a Court of Military
dent. Review and-
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(A) The accused does not file a timely petition Rule 1210. New trial
for review by the Court of Military Appeals and the (a) In general. At any time within 2 years after ap-
case is not otherwise under review by that court; proval by the convening authority of a coi "t-martial

(B) A petition for review is denied or otherwise sentence, the accused may petition the Judge Advo-
rejected by the Court of Military Appeals; or cate General for a new trial on the ground of newly

(C) Review is completed in accordance with discovered evidence or fraud on the court-martial. A
the judgment of the Court of Military Appeals petition may not be submitted after the death of the
and- accused.

(i) A petition for a writ of certiorari is not (b) Who may petition. A petition for a new trial may
filed within the time limits prescribed by the Su- be submitted by the accused personally, or by ac-
preme Court, cused's counsel, regardless whether the accused has

(ii) A petition for writ of certiorari is denied been separated from the service.
or otherwise rejected by the Supreme Court, or (c) Form of petition. A petition for a new trial shall

(iii) Reý lew is otherwise completed in accor- be written and shall be signed under oath or affirma-
dance with the judgment of the Supreme Court; or tion by the accused, by a person possessing the

power of attorney of the accused for that purpose, or
Discussion by a person with the authorization of an appropriate

See R.C.M. 1201, 1203, 1204. and 1205 concerning cases court to sign the petition as the representative of the
subject to review by a Court of Military Review, the Court of Mil- accused. The petition shall contain the following in-
itary Appeals, and the Supreme Court. See also R.C.M. I 110. formation, or an explanation why such matters are

not included:

(2) In cases not reviewed by a Court of Military (1) The name, service number, and current ad-

Review- dress of the accused;

(A) The findings and sentence have been found (2) The date and location of the trial;

legally sufficient by a judge advocate and, when ac- (3) The type of court-martial and the title or posi-

tion by such officer is required, have been approved tion of the convening authority;

by the officer exercising general court-martial juris- (4) The request for the new trial;

diction over the accused at the time the court-mar- (5) The sentence or a description thereof as ap-

tial was convened (or that officer's successor); or proved or affirmed, with any later reduction thereof
(B) The findings and sentence have been af- by clemency or otherwise;

firmed by the Judge Advocate General when review (6) A brief description of any finding or sentence

by the Judge Advocate General is required under believed to be unjust;
R.C.M. It 12(g)(l) or 1201(b)(l). (7) A full statement of the newly discovered evi-
(b) Effect offinality. The appellate review of records dence or fraud on the court-martial which is relied
of trial provided by the code, the proceedings, find- upon for the remedy sought;
ings, and sentences of courts-martial as approved, (8) Affidavits pertinent to the matters in subsec-
reviewed, or affirmed as required by the code, and all tion (c)(6) of this rule; and
dismissals and discharges carried into execution (9) The affidavit of each person whom the ac-
under sentences by courts-martial following ap- cused expects to present as a witness in the event of a
proval, review, or affirmation as required by the new trial. Each such affidavit should set forth briefly
code, are final and conclusive. Orders publishing the the relevant facts within the personal knowledge of
proceedings of courts-martial and all action taken the witness.
pursuant to those proceedings are binding upon all (d) Effect of petition. The submission of a petition
departments, courts, agencies, and officers of the for a new trial does not stay the execution of a sen-
United States, subject only to action upon a petition tence.
for a new trial under Article 73, to action by the (e) Who may act on petition. If the accused's case is
Judge Advocate General under Article §9(b), to ac- pending before a Court of Military Review or the
tion by the Secretary concerned as provided in Arti- Court of Military Appeals, the Judge Advocate
cle 74, and the authority of the President. General shall refer the petition to the appropriate
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court for action. Otherwise, the Judge Advocate as that authority believes appropriate. Upon written
General of the armed force which reviewed the pre- request, and in its discretion, the authority consider-
vious trial shall act on the petition, except that peti- ing the petition may permit oral argument on the
tions submitted by persons who, at the time of trial matter.
and sentence from which the petitioner seeks relief, (2) Courts of Military Review; Court of Military
were members of the Coast Guard, and who, and Appeals. The Courts of Military Review and the
who were members of the Coast Guard at the time Court of Military Appeals shall act on a petition for
the petition is submitted, shall be acted on in the De- a new trial in accordance with their respective rules.
partment in which the Coast Guard is serving at the (3) The Judge Advocates General. When a peti-
time the petition is so submitted. tion is considered by the Judge Advocate General,
(f) Grounds for new trial, any hearing may be before the Judge Advocate Gen-

(1) Ir general. A new trial may be granted only eral or before an officer or officers designated by the
on grounds of newly discovered evidence or fraud on Judge Advocate General. If the Judge Advocate
the court-martial. General believes meritorious grounds for relief

(2) Newly discovered evidence. A new trial shall under Article 74 have been established but that a
not be granted on the grounds of newly discovered new trial is not appropriate, the Judge Advocate
evidence unless the petition shows that: General may act under Article 74 if authorized to do

(A) The evidence was discovered after the so, or transmit the petition and related papers to the
trial: Secretary concerned with a recommendation. The

(B) The evidence is not such that it would have Judge Advocate General may also, in cases which
been discovered by the petitioner at the time of trial have been finally reviewed but have not been re-
in the exercise of due diligence: and viewed by a Court of Military Review, act under Ar-

(C) The newly discovered evidence, if consid- ticle 69.

ered by a court-martial in the light of all other perti-
nent evidence, would probably produce a substan- Discussion
tially more favorable result for the au-cused. See also R.CM. 1201(b)(3).

(3) Fraud on court-martial. No fraud on the
court-martial warrants a new trial unless it had a
substantial contributing effect on a finding of guilty (h) Action when new trial is granted.or the sentence ad!judged. (1) Forwvarding to convening authority. When a

petition for a new trial is granted, the Judge Advo-
cate General shall select and forward the case to a
convening authority for disposition.

Examples of fraud on a court-martial which may warrant (2) Charges at new trial. At a new trial, the ac-
granting a new trial are: confessed or proved perjury in testimony cused may not be tried 'or any offense of which the
or forgery ofdocumentary evidence which clearly had a substan- accused was found not guilty or upon which the ae-
tial contributing effect on a finding of guilty and without which
there probably would not have been a finding of guilty of the of- cused was not tried at the earlier court-martial.
fense; willful concealment by the prosecution from the defense of
evidence favorable to the defense which, if presented to the court- Discussion
martial, would probably have resulted in a finding of not guilty:
and willful concealment ofa material ground for challenge ofthe See also R.C.M. 810 concerning additional snecial rules
military judge or any memberorol the disqualification ofcounsel which apnly at a new trial. In other respects a new trial is con-
or the convening authority, when the basis for challenge or dis- ducted like any other court-martial.
qualification was not known to the defense at the time of trial (see
R.C.M. 9121.

(3) Action by convening authorit,. The convening
authority's action on the record of a new trial is the

(g) Action on the petition. same as in other courts-martial.
(1) In general. The authority considering the pe- (4) Disposition of record. The disposition of the

tition may cause such additional investigation to be record of a new trial is the same as for other courts-
made and such additional information to be secured martial.
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(5) Court-martial orders. Court-martial orders (6) Action by persons charged with execution of
promulgating the final action taken as a result of a the sentence. Persons charged with the administra-
new trial, including any restoration of rights, privi- tive duty of executing a sentence adjudged upon a
leges, and property, shall be promulgated in accor- new trial after it has been ordered executed shall
dance with R.C.M. 1114. credit the accused with any executed portion or

amount of the original sentence included in the new
Discussion sentence in computing the term or amount of pun-

See Article 75 and R.C.M. 1208 concerning restoration of ishment actually to be executed pursuant to the sen-
rights when the executed portion of a sentence is not sustained in tence.
a new trial or action following it.
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CHAPTER XIII. SUMMARY COURTS-MARTIAL

Rule 1301. Summary courts-martial generally (d) Punishments.
(a) Composition. A summary court-martial is com- (1) Limitations-amount. Subject to R.C.M.

posed of one commissioned officer on active duty. 1003, summary courts-martial may adjudge any

Unless otherwise prescribed by the Secretary con- punishment not forbidden by the code except death,

cerned a summary court-martial shall be of the same dismissal, dishonorable or bad-conduct discharge,

armed force :ts the accused. Whenever practicable, a confinement for more than 1 month, hard labor

summary court-martial should be an officer whose without confinement for more than 45 days, restric-

grade is not below lieutenant of the Navy or 'oast tion to specified limits for more than 2 months, or

Guard or captain of the At my, Air Force, or Marine forfeiture of more than two-thirds of I month's pay.

Corps. When only one commissioned officer is pre-
sent with a command or detachment, that officer Discussion

shall be the summary court-martial of that com- The maximum penalty which can be adjudged in a summary

mand or detachment. When more than one commis- court-martial if the accused is not attached to or embarked in a

sioned officer is present with a command or detach- vessel is confinement for 30 days, forfeiture of two-thirds pay per

ment, the convening authority may not be the month for one month, and reduction to the lowest pay grade. If
the accused is attached to or embarked in a vessel, the maximum

summary court-martial of that command or detach- penalty is confinement for 3 days on bread and water or dimin-

ment. ished rations, confinement for 24 days (30 days if no confinement

(b) Function. The function of the summary court- on bread and water or diminished rations is adjudged), forfeiture

martial is to promptly adjudicate minor offenses of two-thirds pay per month for one month, and reduction to the
lowest pay grade. See subsection (2) below for additional limits on
enlisted persons serving in pay grades above the fourth enlisted

tial shall thoroughly and impartially inquire into pay grade.

both sides of the matter and shall ensure that the in- A summary court-martial may not suspend all or part of a

terests of both the Government and the accused are sentence, although the summary court-martial may recommend

safeguarded and that justice is done. A summary to the convening authority that all or part of a sentence be sus-

court-martial may seek advice a judge advocate or pended. If a sentence includes both reduction in grade and forfeit-
ures, the maximum forfeiture is calculated at the grade to which

legal officer on questions of law, but the summary reduced. See also R.C.M. 1003 concerning other punishments
court-martial may not seek advice from any person which may be adjudged, the effects of certain types of punish-

on factual conclusions which should be drawn from ment, and combination ofcertain types of punishment. The sum-

evidence or the sentence which should be imposed, mary court-martial should ascertain the effect of Article 58a in

as the summary court-martial has the independent that armed force.

duty to make these determinations.

(2) Limitations-pay grade. In the case of en-
Discussion listed members above the fourth enlisted pay grade,

For a definition of "minor offenses." see paragraph le. Part summary courts-martial may not adjudge confine-
v. ment, hard labor without confinement, or reduction

except to the next pay grade.

(c) Jurisdiction. Subject to Chapter II, summary Discussion
courts-martial have the power to try persons subject The provisions of this subsection apply to an accused in the
to the code, except commissioned officers, warrant fifth enlisted pay grade who is reduced to the fourth enlisted pay
officers, cadets, aviation cadets, and midshipmen, grade by the summary court-martial.

for any noncapital offense made punishable by the
code.

(e) Counsel. The accused at a summary court-mar-

Discussion tial does not have the right to counsel. If the accused
has civilian counsel provided by the accused and

See R.C.M. 10303) for a definition of capital offenses, qualified under R.C.M. 502(d)(3), that counsel shall
be permitted to represent the accused at the sum-
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mary court-martial if such appearance will not un- rior authority with a recommendation to convene
reasonably delay the proceedings and if military exi- the summary court-martial. If the convening au-
gencies do not preclude it. thority or the summary court-martial is the accuser,

the jurisdiction of the summary court-martial is not
Discussion affected.

(c) Procedure. After the requirements of ChaptersNeither the Constitution nor any statute establishes any Il and IV of this Part have been satisfied, summary

right to counsel at summary courts-martial. Therefore, it is not

error to deny an accused the opportunity to be represented by courts-martial shall be convened in accordance with
counsel at a summary court-martial. However, appearance of R.C.M. 504(d)(2). The convening order may be by
counsel is not prohibited. The detailing authority may, as a mat- notation signed by the convening authority on the
ter ofdiscretion, detail, or otherwise make available, a military at- charge sheet. Charges shall be referred to summary
torney to represent the accused at a summary court-martial. courts-martial in accordance with R.C.M. 601.

(f) Power to obtain witnesses and evidence. A sum- Discussion
mary court-martial may obtain evidence pursuant to When the convening authority is the summary court-martial

R.C.M. 703. because the convening authority is the only commissioned officer

present with the command or detachment, see R.C.M. 1301(a),

Discussion that fact should be noted on the charge sheet.

The summary court-martial must obtain witnesses for the
prosecution and the defense pursuant to the standards in R.C.M.
703. The summary court-martial rules on any request by the ac- Rule 1303. Right to object to trial by
cused for witnesses or evidence in accordance with the procedure
in R.C.M. 703(c) and (f). summary court-martial

No person who objects thereto before arraign-
ment may be tried by summary court-martial even if

(g) Secretarial limitations. The Secretary concerned that person also refused punishment under Article
may prescribe procedural or other rules for sum- 15 and demanded trial by court-martial for the same
mary courts-martial not inconsistent with this Man- offenses.
ual or the code.

Rule 1302. Convening a summary court- Discussion

martial If the accused objects to trial by summary court-martial, the

(a) Who may convene summary courts-martial. Un- convening authority may dispose of the case in accordance with

less limited by competent authority summary R.C.M. 401.

courts-martial may be convened by:

(1) Any person who may convene a general or

special court-martial; Rule 1304. Trial procedure
(2) The commander of a detached company or (a) Pretrial duties.

other detachment of the Army: (1) Examination offile. The summary court-mar-

(3) The commander of a detached squadron or tial shall carefully examine the charge sheet, allied
other detachment of the Air Force: papers, and immediately available personnel records

(4) The commander or officer in charge of any ofthe accused before trial.

other command when empowered by the Secretary

concerned; or Discussion
(5) A superior competent authority to any of the

above. "Personnel records" are those personnel records ot the ac-
cused which are maintained locally and are immediately availa-

(b) When convening authority is accuser. If the con- ble. "Allied papers" in a summary court-martial include conven-
vening authority or the summary court-martial is ing orders, investigative reports, correspondence relating to the

the accuser, it is discretionary with the convening case, and witness statements.

authority whether to forward the charges to a supe-
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(2) Report of irregularity. The summary court- (G) That during the trial the summary court-

martial shall report to the convening authority any martial will not consider any matters, including

substantial irregularity in the charge sheet, allied pa- statements previously made by the accused to the of-

pers, or personnel records. ficer detailed as summary court-martial unless ad-
mitted in accordance with the Military Rules of Evi-

Discussion dence;

The summary court-martial should examine the charge (H) The accused's right to plead not guilty or

sheet, allied papers, and personnel records to ensure that they are guilty;

complete and free from errors or omissions which might affect ad- (I) The accused's right to cross-examine wit-
missibility. The summary court-martial should check the charges nesses and have the summary court-martial cross-
and specifications to ensure that each alleges personal jurisdiction examine witnesses on behalf of the accused;
over the accused (see R.C.M. 202) and an offense under the code
(see R.C.M. 203 and Part IV). Substantial defects or errors in the (J) The accused's right to call witnesses and

charges and specifications must be reported to the convening au- produce evidence with the assistance of the sum-
thoriqy, since such defects cannot be corrected except by prefer- mary court-martial as necessary;
ring and referring the affected charge and specification anew in (K) The accused's right to testify on the mer-
proper form. A defect or error is substantial if correcting it would its, or to remain silent with the assurance that no ad-
state an offense not otherwise stated, or include an offense, per-
son, or matter not fairly included in the specification as preferred. verse inference will be drawn by the summary court-

See subsection (3) below concerning minor errors, martial from such silence;
(L) If any findings of guilty are announced, the

accused's rights to remain silent, to make an un-
(3) Correction and amendment. The summary sworn statement, oral or written or both, and to tes-

court-martial may, subject to R.C.M. 603, correct tify, and to introduce evidence in extenuation or mit-
errors on the charge sheet and amend charges and igation;
specifications. Any such corrections or amendments (M) The maximum sentence which the sum-
shall be initialed.(M Thmaiu setnewchheu-mary court-martial may adjudge if the accused is
(b) Summary court-martial procedure. found guilty of the offense or offenses alleged; and

Discussion (N) The accused's right to object to trial by

summary court-martial.

A sample guide is at Appendix 9. The summary court-mar- (2) Trial proceeding.
tial should review and become familiar with the guide used before (A) Objection to trial. The summary court-
proceeding. martial shall give the accused a reasonable period of

time to decide whether to object to trial by summary

(1) Preliminary proceeding. After complying with court-martial. The summary court-martial shall

R.C.M. 1304(a), the summary court-martial shall thereafter record the response. If the accused objects

hold a preliminary proceeding during which the ac- to trial by summary court-martial, the summary

cused shall be given a copy of the charge sheet and court-martial shall return the charge sheet, allied

informed of the following: papers, and personnel records to the convening au-

(A) The general nature of the charges; thority. If the accused fails to object to trial by sum-
(B) The fact that the charges have been re- mary court-martial, trial shall proceed.

ferred to a summary court-martial for trial and the (B) Arraignment. After complying with

date of referral; R.C.M. 1304(b)(l) and (2)(A), the summary court-
(C) The identity of the convening authority; martial shall read and show the charges and specifi-

(D) The name(s) of the accuser(s); cations to the accused and, if necessary, explain
(E) The names of the witnesses who could be them. The accused may waive the reading of the

called to testify and any documents or physical evi- charges. The summary court-martial shall then ask

dence which the summary court-martial expects to the accused to plead to each specification and

introduce into evidence; charge.
(F) The accused's right to inspect the allied pa- (C) Motions. Before receiving pleas the sum-

pers and immediately available personnel records; mary court-martial shall allow the accused to make
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motions to dismiss or for other relief. The summary (iv) The summary court-martial shall obtain
court-martial shall take action on behalf of the ac- evidence which tends to disprove the accused's guilt
cused, if requested by the accused, or if it appears or establishes extenuating circumstances.
necessary in the interests of justice.

(D) Pleas. Discussion

(i) Not guilty pleas. When a not guilty plea is See R.C.M. 703 and 1001.
entered, the summary court-martial shall proceed to
trial.

(ii) Guilty pleas. If the accused pleads guilty (F) Findings and sentence.
to any offense, the summary court-martial shall (i) The summary court-martial shall apply
comply with R.C.M. 910. the principles in R.C.M. 918 in determining the find-

(iii) Rejected guilty pleas. If the summary ings. The summary court-martial shall announce the

court-martial is in doubt that the accused's pleas of findings to the accused in open session.

guilty are voluntarily and understandingly made, or (ii) The summary court-martial shall follow
if at any time during the trial any matter inconsis- the procedures in R.C.M. 1001 and apply the princi-
tent with pleas of guilty arises, which inconsistency pies in the remainder of Chapter X in determining a
cannot be resolved, the summary court-martial shall sentence. The summary court-martial shall an-
enter not guilty pleas as to the affected charges and nounce the sentence to the accused in open session.
specifications. (iii) If the sentence includes confinement,

(iv) No plea. If the accused refuses to plead, the summary court-martial shall advise the accused
the summary court-martial shall enter not guilty of the right to apply to the convening authority for
pleas. deferment of the service of the confinement.

(v) Changed pleas. The accused may change (iv) If the accused is found guilty, the sum-
any plea at any time before findings are announced. mary court-martial shall advise the accused of the
The accused may change pleas from guilty to not rights under R.C.M. 1306(a) and (d) after the sen-

guilty after findings are announced only for good tence is announced.

cause. (v) The summary court-martial shall, as

(E) Presentation of evidence. soon as practicable, inform the convening authority
(E) Tof the findings, sentence, recommendations, if any,
(i) The Military Rules of Evidence (Part III) for suspension of the sentence, and any deferment

apply to summary courts-martial. request.

(ii) The summary court-martial shall ar- (vi) If the sentence includes confinement, the
range for the attendance of necessary witnesses for sf the senteceaicludsecnfinment thsummary court-martial shall cause the delivery of
the prosecution and defense, including those re- the accused to the accused's commanding officer or
quested by the accused. the commanding officer's designee.

Discussion Discussion

See R.C.M. 703. Ordinarily witnesses should be excluded If the accused's immediate commanding officer is not the
from the courtroom until called to testify. See Mil.R.Evid. 615. convening authority, the summary court-martial should ensure

that the immediate commanding officer is informed of the find-
ings, sentence, and any recommendations pertaining thereto. See

(iii) Witnesses for the prosecution shall be R.C.M. 1101 concerning post-trial confinement.
called first and examined under oath. The accused
shall be permitted to cross-examine these witnesses.
The summary court-martial shall aid the accused in
cross-examination if such assistance is requested or Rule 1305. Record of trial
appears necessary in the interests of justice. The wit- (a) In general. The record of trial of a summary
nesses for the accused shall then be called and simi- court-martial shall be prepared as prescribed in sub-
larly examined under oath. section (b) of this rule. The convening or higher au-
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thority may prescribe additional requirements for (C) Classified information. If classified infor-
the record of trial, mation is included in the record of trial of a sum-

mary court-martial, R.C.M. 1104(b)(l)(D) shall ap-
Discussion ply.

See Appendix 15 for a sample of a Record of Trial by Sum- (2) Forwarding to the convening authority. The

mary Court-Martial (DD Form 2329). original and one copy of the record of trial shall be
Any petition submitted under R.C.M. 1306(a) should be ap- forwarded to the convening authority after compli-

pended to the record of trial. ance with subsection (e)(1) of this rule.

(3) Further disposition. After compliance with

(b) Contents. The summary court-martial shall pre- R.C.M. 1306(b) and (c), the record of trial shall be

pare an original and at least two copies of the record disposed of under regulations prescribed by the Sec-

of trial, which shall include: retary concerned.

(1) The pleas, findings, and sentence, and if the
accused was represented by counsel at the summary Rule 1306. Post-trial procedure
court-martial, a notation to that effect; (a) Matters submitted by the accused. After a sen-

(2) The fact that the accused was advised of the tence is adjudged, the accused may submit written
matters set forth in R.C.M. 1304(b)(1); matters to the convening authority in accordance

(3) If the summary court-martial is the conven- with R.C.M. 1105.
ing authority, a notation to that effect. (b) Convening authority's action.
(c) Authentication. The summary court-martial (1) Who shall act. Except as provided herein, the
shall authenticate the record by signing each copy. convening authority shall take action in accordance

with R.C.M. 1107. The convening authority shall
Discussion not take action before the period prescribed in

"Authentication- means attesting that the record accurately R.C.M. 1105(c)(3) has expired, unless the right to

reports the proceedings. See R.C.M. I 104(a). submit matters has been waived under R.C.M.
S1105(d).

(2) Action. The action of the convening authority
(d) Medical certificate. If the sentence ordered exe- shall be shown on all copies of the record of trial ex-
cuted includes confinement on bread and water or cept that provided the accused if the accused has re-
diminished rations, the convening authority shall tained that copy. An order promulgating the result
cause the medical certificate required by R.C.M. of a trial by summary court-martial need not be is-
I 13(d)(5) to be attached to the original copy of the sued. A copy of the action shall be forwarded to the
record of trial. accused.
(e) Forwarding copies of the record. (3) Signature. The action on the original record

(1) Accused's copy. of trial shall be signed by the convening authority.
(A) Service. The summary court-martial shall The convening authority's action on other copies of

cause a copy of the record of trial to be served on the the record of trial shall either be signed by the con-
accused as soon as it is authenticated. vening authority or be prepared and certified as true

(B) Receipt. The summary court-martial shall copies of the original.
cause the accused's receipt for the copy of the record (4) Subsequent action. Any action taken on a
of trial to be obtained and attached to the original re- summary court-martial after the initial action by the
cord of trial or shall attach to the original record of yconvening authority shall be in writing, signed by
trial a certificate that the accused was served a copy the authority taking the action, and promulgated in
of the record. If the record of trial was not served on appropriate orders.
the accused personally, the summary court-martial
shall attach a statement explaining how and when Discussion
such service was accomplished. If the accused was
represented by counsel, such counsel may be served See R.C.M. 1114 concerning promulgating orders.
with the record of trial.

11-176



R.C.M. 1306(d)
(c) Review by a judge advocate. Unless otherwise (d) Review by the Judge Advocate General. The ac-prescribed by regulations of the Secretary con- cused may request review of a final conviction by
cerned, the original record of the summary court- summary court-martial by the Judge Advocate Gen-
martial shall be reviewed by a judge advocate in ac- eral in accordance with R.C.M. 1201(b)(3).
cordance with R.C.M. 1112.
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PART III

MILITARY RULES OF EVIDENCE

SECTION I
GENERAL PROVISIONS

Rule 101. Scope The standard provided in this subdivision does not
(a) Applicability. These rules are applicable in apply to errors involving requirements imposed by
courts-martial, including summary courts-martial, the Constitution of the United States as applied to
to the extent and with the exceptions stated in members of the armed forces except insofar as the
Mil.R.Evid. 1101. error arises under these rules and this subdivision
(b) Secondary Sources. If not otherwise prescribed provides a standard that is more advantageous to the
in this Manual or these rules, and insofar as practi- accused than the constitutional standard.
cable and not inconsistent with or contrary to the (b) Record of offer and ruling. The military judge
code or this Manual, courts-martial shall apply: may add any other or further statement which

(1) First, the rules of evidence generally recog- shows the character of the evidence, the form in
nized in the trial of criminal cases in the United which it was offered, the objection made, and the
States district courts; and ruling thereon. The military judge may direct the

(2) Second, when not inconsistent with subdivi- making of an offer in question and answer form.
sion (b)(1), the rules of evidence at common law. (c) Hearing of members. In a court-martial com-
(c) Rule of construction. Except as otherwise pro- (oe Hearitg j e members , proceedingsvided in these rules, the term "military judge" in- posed of a military judge and members, proceedings
cludes the president of a special court-martial with- shall be conducted, to the extent practicable, so as to
out a military judge and a summary court-martial prevent inadmissible evidence from being suggested
officer, to the members by any means, such as making state-

ments or offers of proof or asking questions in the
hearing of the members.* ~~Rule 102. Purpose and constructionhernoftem brs(d) Plain error. Nothing in this rule precludes tak-

These rules shall be construed to secure fairness in ing notice of plain errors that materially prejudice
administration, elimination of unjustifiable expense substantial rights although they were not brought to
and delay, and promotion of growth and develop- the attention of the military judge.
ment of the law of evidence to the end that the truth
may be ascertained and proceedings justly deter- Rule 104. Preliminary questions
mined.

(a) Questions of admissibility generally. Preliminary
Rule 103. Ruling on evidence questions concerning the qualification of a person to

(a) Effect of erroneous ruling. Error may not be be a witness, the existence of a privilege, the admissi-
predicated upon a ruling which admits or excludes bility of evidence, an application for a continuance,
evidence unless the ruling materially prejudices a or the availability of a witness shall be determined by
substantial right of a party, and the military judge. In making these determinations

(1) Objection. In case the ruling is one admitting the military judge is not bound by the rules of evi-
evidence, a timely objection or motion to strike ap- dence except those with respect to privileges.
pears of record, stating the specific ground of objec- (b) Relevancy conditioned on fact. When the rele-
tion, if the specific ground was not apparent from vancy of evidence depends upon the fulfillment of a
the context; or condition of fact, the military judge shall admit it

(2) Offer of proof In case the ruling is one exclud- upon, or subject to, the introduction of evidence suf-
ing evidence, the substance of the evidence was ficient to support a finding of the fulfillment of the
made known to the military judge by offer or was ap- condition. A ruling on the sufficiency of evidence to
parent from the context within which questions support a finding of fulfillment of a condition of fact
were asked. is the sole responsibility of the military judge, except
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where these rules or this Manual provide expressly (c) When discretionary. The military judge may
to the contrary. take judicial notice, whether requested or not. The
(c) Hearing of members. Except in cases tried before parties shall be informed in open court when, with-
a special court-martial without a military judge, out being requested, the military judge takes judicial
hearings on the admissibility of statements of an ac- notice of an adjudicative fact essential to establish-
cused under Mil.R.Evid. 301-306 shall in all cases ing an element of the case.
be conducted out of the hearing of the members. (d) When mandatory. The military judge shall take
Hearings on other preliminary matters shall be so judicial notice if requested by a party and supplied
conducted when the interests of justice require or. with the necessary information.
when an accused is a witness, if the accused so re- (e) Opportunity to be heard. A party is entitled upon
quests. timely request to an opportunity to be heard as to
(d) Testimony by accused. The accused does not, by the propriety of taking judicial notice and the tenor
testifying upon a preliminary matter, become sub- of the matter noticed. In the absence of prior notifi-
ject to cross-examination as to other issues in the cation, the request may be made after judicial notice
case. has been taken.
(e) Weight and credibility. This rule does not limit (f) Time of taking notice. Judicial notice may be
the right of a party to introduce before the members taken at any stage of the proceeding.
evidence relevant to weight or credibility. (g) Instructing members. The military judge shall

instruct the members that they may, but are not re-
Rule 105. Limited admissibility quired to, accept as conclusive any matter judicially

When evidence which is admissible as to one noticed.
party or for one purpose but not admissible as to an-
other party or for another purpose is admitted, the Rule 201A. Judicial notice of law
military judge, upon request, shall restrict the evi- (a) Domestic law. The military judge may take judi-
dence to its proper scope and instruct the members cial notice of domestic law. Insofar as a domestic law
accordingly. is a fact that is of consequence to the determination

of the action, the procedural requirements of
Rule 106. Remainder of or related writings or Mil.R. Evid. 201--except Mil.R.Evid.
recorded statements 201(g)-apply.

When a writing or recorded statement or part (b) Foreign law. A party who intends to raise an is-
thereof is introduced by a party, an adverse party sue concerning the law of a foreign country shall
may require that party at that time to introduce any give reasonable written notice. The military judge, in
other part or any other writing or recorded state- determining foreign law, may consider any relevant

ment which ought in fairness to be considered con- material or source including testimony whether or
temporaneously with it. not submitted by a party or admissible under these

rules. Such a determination shall be treated as a rul-

SECTION II ing on a question of law.

JUDICIAL NOTICE
SECTION III

Rule 201. Judicial notice of adjudicative EXCLUSIONARY RULES AND RELATED
facts MATTERS CONCERNING SELF-
(a) Scope of rule. This rule governs only judicial no- INCRIMINATION, SEARCH AND SEIZURE,
tice of adjudicative facts. AND EYEWITNESS IDENTIFICATION
(b) Kinds of facts. A judicially noticed fact must be
one not subject to reasonable dispute in that it is ei- Rule 301. Privilege concerning compulsory
ther (1) generally known universally, locally, or in self-incrimination
the area pertinent to the event or (2) capable of accu- (a) General rule. The privileges against self-incrimi-
rate and ready determination by resort to sources nation provided by the Fifth Amendment to the
whose accuracy cannot reasonably be questioned. Constitution of the United States and Article 31 are
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applicable only to evidence of a testimonial or corn- granted immunity or leniency in exchange for lesti-
municative nature. The privilege most beneficial to mony, the grant shall be reduced to writing and shall
the individual asserting the privilege shall be ap- be served on the accused prior to arraignment or
plied, within a reasonable time before the witness testifies.

(b) Standing. If notification is not made as required by this rule.

(1) In general. The privilege of a witness to refuse the military judge may grant a continuance until no-

to respond to a question the answer to which may tification is made, prohibit or strike the testimony of

tend to incriminate the witness is a personal one that the witness, or enter such other order as may be re-

the witness may exercise or waive at the discretion of quired.
the witness. (d) Waiver by a witness. A witness who answers a

(2) Judicial advice. Ifa witness who is apparently question without having asserted the privilege
uninformed of the privileges under this rule appears against self-incrimination and thereby admits a self-
likely to incriminate himself or herself, the military incriminating fact nmay be required to disclose all in-
judge should advise the witness of the right to de- formation relevant to that fact except when there is a
dine to make any answer that might tend to incrimi- real danger of further self-incrimination. This lim-
nate the witness and that any self-incriminating an- ited waiver of the privilege applies only at the trial in
swer the witness might make can later be used as which the answer is given, does not extend to a re-
evidence against the witness. Counsel for any party hearing or new or other trial, and is subject to
or for the witness may request the military judge to Mil.R.Evid. 608(b).
so advise a witness provided that such a request is (e) Waiver by the accused. When an accused testifies
made out of the hearing of the witness and, except in voluntarily as a witness, the accused thereby waives
a special court-martial without a military judge, the the privilege against self-incrimination with respect
members. Failure to so advise a witness does not to the matters concerning which he or she so testi-
make the testimony of the witness inadmissible. fies. If the accused is on trial for two or more offenses
(c) Exercise of the privilege. If a witness states that and on direct examination testifies concerning the is-
the answer to a question may tend to incriminate sue of guilt or innocence as to only one or some of
him or her, the witness may not be required to an- the offenses, the accused may not be cross-examined
swer unless facts and circumstances are such that no as to guilt or innocence with respect to the other of-
answer the witness might make to the question could fenses unless the cross-examination is redzvant to an
have the effect of tending to incriminate the witness offense concerning which the accused has testified.
or that the witness has, with respect to the question, This waiver is subject to Mil.R.Evid. 608(b).
waived the privilege against self-incrimination. A
witness may not assert the privilege if the witness is
not subject to criminal penalty as a result of an an- (1) Generally. The fact that a witness has asserted

swer by reason of immunity, running of the statute the privilege against self-incrimination in refusing to

of limitations, or similar reason. answer a question cannot be considered as raising

(1) Immunity generally. The minimum grant of any inference unfavorable to either the accused or

immunity adequate to overcome the privilege is that the government.

which under either R.C.M. 704 or other proper au- (2) On cross-examination. If a witness asserts the

thority provides that neither the testimony of the privilege against self-incrimination on cross-exami-
witness nor any evidence obtained from that testi- nation, the military judge, upon motion. may strike
mony may be used against the witness at any subse- the direct testimony of the witness in whole or in
quent trial other than in a prosecution for perjury, part, unless the matters to which the witness refuses
false swearing, the making of a false official state- to testify are purely collateral.
ment, or failure to comply with an order to testify af- (3) Pretrial. The fact that the accused during offi-
ter the military judge has ruled that the privilege cial questioning and in exercise of rights under the
may not be asserted by reason of immunity. Fifth Amendment to the Constitution of the United

(2) Notification of immunity or leniency. When a States or Article 31, remained silent, refused to an-
prosecution witness before a court-martial has been swer a certain question, requested counsel, or re-
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quested that the questioning be terminated is inad- erate in a mental examination authorized under
missible against the accused. R.C.M. 706 from presenting any expert medical tes-
(g) Instructions. When thc accused does not testify timony as to any issue that would have been the sub-
at trial, defense counsel may request that the mem- ject of the mental examination.
bers of the court be instructed to disregard that fact (e) Procedure. The privilege in this rule may be
and not to draw any adverse inference from it. De- claimed by the accused only under the procedure set
fense counsel may request that the members not be forth in Mil.R.Evid. 304 for an objection or a motion
so instructed. Defense counsel's election shall be to suppress.
binding upon the military judge except that the mili-
tary judge may give the instruction when the in- Rule 303. Degrading questions
struction is necessary in the interests of justice. No person may be compelled to make a statement

or produce evidence before any military tribunal if
Rule 302. Privilege concerning mental the statement or evidence is not material to the issue
examination of an accused and may tend to degrade that person.

(a) General rule. The accused has a privilege to pre-

vent any statement made by the accused at a mental Rule 304. Confessions and admissions
examination ordered under R.C.M. 706 and any de-
rivative evidence obtained through use of such a (a) General rule. Except as provided in subsection
statement from being received into evidence against (b), an involuntary statement or any derivative evi-
the accused on the issue of guilt or innocence or dur- dence therefrom may not be received in evidenceing sentencing proceedings. This privilege may be against an accused who made the statement if the ac-
caimgsednbythening accusedenotwhdings. tee fact tt cused makes a timely motion to suppress or an ob-claimed by the accused notwithstanding the fact that jection to the evidence under this rule.

the accused may have been warned of the rights pro-
vided by Mil.R.Evid. 305 at the examination. (b) Exceptions.

(b) Exceptions. (1) Where the statement is involuntary only in

(1) There is no privilege under this rule when the terms of noncompliance with the requirements of

accused first introduces into evidence such state- Mil.R.Evid. 305(c) or 305(f), or the requirements

ments or derivative evidence, concerning counsel under Mil.R.Evid. 305(d).

(2) An expert witness for the prosecution may 305(e), and 305(g), this rule does not prohibit use of

testify as to the reasons for the expert's conclusions the statement to impeach by contradiction the in-

and the reasons therefor as to the mental state of the court testimony of the accused or the use of such

accused if expert testimony offered by the defense as statement in a later prosecution against the accused
to the mental condition of the accused has been re- for perjury, false swearing, or the making of a false

official statement.
ceived in evidence, but such testimony may not ex-

tend to statements of the accused except as provided (2) Evidence that was obtained as a result of an

in (1). involuntary statement may be used when the evi-

(c) Release of evidence. If the defense offers expert dence would have been obtained even if the involun-

testimony concerning the mental condition of the tary statement had not been made.

accused, the military judge, upon motion, shall or- (3) Derivative evidence. Evidence that is chal-

der the release to the prosecution of the full con- lenged under this rule as derivative evidence may be

tents, other than any statements made by the ac- admitted against the accused if the military judge

cused, of any report prepared pursuant to R.C.M. finds by a preponderance of the evidence that the
706. If the defense offers statements made by the ac- statement was made voluntarily, that the evidence

cused at such examination, the military judge may was not obtained by use of the statement, or that the
upon motion order the disclosure of such statements evidence would have been obtained even if the state-
made by the accused and contained in the report as ment had not been made.

may be necessary in the interests of justice. (c) Definitions. As used in these rules:
(d) Noncompliance by the accused. The military (1) Confession. A "confession" is an acknowledg-
judge may prohibit an accused who refuses to coop- ment of guilt.
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(2) Admission. An "admission" is a self-incrimi- defense to make a general motion to suppress or gen-
nating statement falling short 4f an acknowledg- eral objection.
ment of guilt, even if it was intended by its maker to (4) Rulings. A motion to suppress or an objection
be exculpatory. to evidence made prior to plea shall be ruled upon

(3) Involuntary. A statement is "involuntary" if it prior to 1iea unless the military judge. for good
is obtained in violation of the self-incrimination cause, orders that it be deferred for determination at
privilege or due process clause of the Fifth Amend- trial, but no such determination shall be deferred if a
ment to the Constitution of the United States, Arti- party's right to appeal the ruling is affected ad-
cle 31, or through the use of coercion, unlawful in- versely. Where factual issues are involved in ruling
fluence, or unlawful inducement, upon such motion or objection, the military judge
(d) Procedure. shall state essential findings of fact on the record.

(1) Disclosure. Prior to arraignment, the prosecu- (5) Effect of guilty plea. Except as otherwise ex-
tion shall disclose to the defense the contents of all pressly provided in R.C.M. 910(a)(2), a plea of
statements, oral or written, made by the accused guilty to an offense that results in a finding of guilty
that are relevant to the case, known to the trial coun- waives all privileges against self-incrimination and
sel, and within the control of the armed forces. all motions and objections under this rule with re-

(2) Motions and objections. spect to that offense regardless of whether raised

(A) Motions to suppress or objections under prior to plea.
this rule or Mil.R.Evid. 302 or 305 to statements (e) Burden of proof Whe-i an appropriate motion or
that have been disclosed shall be made by the de- objection has been made by the defense under this
fense prior to submission of a plea. In the absence of rule, the prosecution has the burden of establishing
such motion or objection, the defense may not raise the admissibility of the evidence. When a specific
the issue at a later time except as permitted by the motion or objection has been required under subdi-
military judge for good cause shown. Failure to so vision (d)(3). the burden on the prosecution extends
move or object constitutes a waiver of the objection, only to the grounds upon which the defense moved

(B) If the prosecution intends to offer against to suppress or object to the evidence.
the accused a statement made by the accused that (1) In general. The military judge must find by a
was not disclosed prior to arraignment, the prosecu- preponderance of the evidence that a statement by
tion shall provide timely notice to the military judge the accused was made voluntarily before it may be
and to counsel for the accused. The defense may received into evidence. When trial is by a special
enter an objection at that time and the military judge court-martial without a military judge, a determina-
may make such orders as are required in the inter- tion by the president of the court that 4 statement
ests of justice. was made voluntarily is subject to objection by any

(C) If evidence is disclosed as derivative evi- member of the court. When such objection is made,
dence under this subdivision prior to arraignment, it shall be resolved pursuant to R.C.M. 801(e)(3)(C).
any motion to suppress or objection under this rule (2) Weight of the evidence. If a statement is ad-
or Mil.R.Evid. 302 or 305 shall be made in accor- mitted into evidence, the military judge shall permit
dance with the procedure for challenging a state- the defense to present relevant evidence with respect
ment under (A). If such evidence has not been so dis- to the voluntariness of the statement and shall in-
closed prior to arraignment, the requirements of(B) struct the members to give quch weight to the state-
apply. ment as it deserves under all the circumstances.

(3) Specificity. The military judge may require the When trial is by military judge without members,
defense to specify the grounds upon which the de- the military judge shall determine the appropriate
fense moves to suppress or object to evidence. If de- weight t.) give the statement.
fense counsel, despite the exercise of due diligence, (3) Derivative evidence. Evidence that is chal-
has been unable to interview adequately those per- lenged under this rule as derivative evidence may be
sons involved in the taking of a statement, the mili- admitted against the accused if the military judge
tary judge may make any order required in the inter- finds by a preponderance of the evidence that the
ests of justice, including authorization for the statement was made voluntarily, that the evidence
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was not obtained by use of the statement, or that the ered by the trier of fact in determining the weight. if
evidence would have been obtained even if the state- any, to be given to the admission or confession.
ment had not been made. '2) Procedure. The military judge alone shall de-
(f) Defense evidence. The defense may present evi- termine when adequate evidence of corroboration
dence relevant to the admissibility of evidence as to has been received. Corroborating evidence usually is
which there has been an objection or motion to sup- to be introduced before the admission or confession
press under this rule. An accused may testify for the is introduced but the military judge ay admit e% i-
limited purpose of denying that the accused made dence subject to later corroboration.
the statement or that the statement was made volun- (h) Miscellaneous.
tarily. Prior to the introduction of such testimony by (11 Oral statements. A voluntary iral confession
the accused, the defense shall inform the military or admission of the accused may be proved by the
judge that the testimony is offered under this subdi- testimony of anyone who heard the accused make it.
vision. When the accused testifies under this subdivi- even if it was reduced to writing and the writing is
sion, the accused may be cross-examined only as to not accounted for.
the matter on which he or she testifies. Nothing said (2) Completeness. If only part of an alleged ad-
by the accused on either direct or cross-examination mission or confession is introduced against the ac-
may be used against the accused for any purpose cused, the defense, by cross-examination or other-
other than in a prosecution for perjury, false swear- wise, may introduce the remaining portions of the
ing, or the making of a false official statement. statement.

(g) Corroboration. An admission or a confession of (3) Certain admissions by silence. A person's fail-
the accused may be considered as evidence against ure to deny an accusation of wrongdoing concerning
the accused on the question of guilt or innocence an offense for which at the time of the alleged failure
only if independent evidence, either direct or cir- the person was under official investigation or was in
cumstantial, has been introduced that corroborateq confinement, arrest, or custody does not support an
the essential facts admitted to justify sufficiently an inference of an admission of the truth of the accusa-
inference of their truth. Other uncorroborated con- tion.
fessions or admissions of the accused that would (4) Refusal to obey order to submit body sub-
themselves require corroboration may not be used to stance. If an accused refuses a lawful order to submit
supply this independent evidence. If the independent for chemical analysis a sample of his or her blood,
evidence raises an inference of the truth of some but breath, urine or other body substance, evidence of
not all of the essential facts admitted, then the con- such refusal may be admitted into evidence on:
fession or admission may be considered as evidence (A) A charge of violating an order to submit
against the accused only with respect to those essen- such a sample; or
tial facts stated in the confession or admission that (B) Any other charge on which the results of
are corroborated by the independent evidence. Cor- the chemical analysis would have been admissible.
roboration is not required for a statement made by
the accused before the court by which the accused is Rule 305. Warnings about rights
being tried, for statements made prior to or contem- (a) General rule. A statement obtained in violation
poraneously with the act, or for statements offered of this rule is involuntary and shall be treated under
under a rule of evidence other than that pertaining Mil.R.Evid. 304.
to the admissibility of admissions or confessions. (b) Definitions. As used in this rule:

(1) Quantum of evidence needed. The indepen- (1) Person subject to the code. A "person subject
dent evidence necessary to establish corroboration to the code" includes a person acting as a knowing
need not be sufficient of itself to establish beyond a agent of a military unit or of a person subject to the
reasonable doubt the truth of facts stated in the ad- code.
mission or confession. The independent evidence (2) lnt. :-ogation. "Interrogation" includes any
need raise only an inference of the truth of the essen- formal or informal questioning in which an incrimi-
tial facts admitted. The amount and type of evidence nating response either is sought or is a reasonable
introduced as corroboration is a factor to be consid- consequence of such questioning.
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(c) Warnings concer,,ing the accusation, right to re- concerned, an accused or suspect does not have a
main silent, and use of statements. A person subject right knder this rule to have military counsel of his
to the code who is required to give warnings under or her own selection.
Article 31 may not interrogate or request any state- (e) Notice to Counsel. When a person subject to the
ment from an accused or a person suspected of an of- code who is rcqu-. ed to gi e warnings under subdivi-
fense without first: sion (c) intends to question an accused or person sus-

(1) informing the accused or suspect of the nature pected of an offense and krows or reasonably should
of the accusation; know that counsel either has been appointed for or

(2) advising the accused or suspect that the ac- retained by the accused or suspect wilb respect to
cused or suspect has the right to remain silent; and that offense, the counsel must be notified of the in-

(3) advising the accused or suspect that any state- tended interrogation and given a reasonaýjle time in

ment made may be used as evidence against the ac- which to attend before the interrogation may pro-

cused or suspect in a trial by court-martial. ceed.

(d) Counsel rights and warnings. (f) Exercise of rights. If a person chooses to exercise

(1) General rule When evidence of a testimonial the privilege against self-incrimination or the right

or communicative nature within the meaning of the to counsel under this rule, questioning must cease

Fifth Amendment to the Constitution of the United immediately.

States either is sought or is a reasonable consequence (g) Waiver.

of an interrogation, an accused or a person suspected (1) General rule. After receiving applicable warn-
of an offense is entitled to consult with counsel as ings under this rule, a person may waive the rights
provided by paragraph (2) of this subdivision, to described therein and in Mil.R.Evid. 301 and make a
have such counsel present at the interrogation, and statement. The waiver must be made freely, know-
to be warned of these rights prior to the interroga- ingly, and intelligently. A written waiver is not re-
tion if- quired. The accused or suspect must acknowledge

(A) The interrogation is conducted by a person affirmatively that he or she understands the rights
subject to the code who is required to give warnings involvcd, affirmatively decline the right to counsel
under Article 31 and the accused or suspect is in cus- and affirmatively consent to making a statement.
tody, could reasonably believe himself or herself to (2) Counsel. If the right to counsel in subdivision
be in custody, or is otherwise deprived of his or her (d) is applicable and the accused or suspect does not
freedom of action in any significant way; or decline affirmatively the right to counsel, the prose-

(B) The interrogation is conducted by a person cution must demonstrate by a preponderance of the
subject to the code acting in a law enforcement ca- evidence that the individual waived the right to
pacity, or an agent of such a person, the interroga- counsel. In addition, if the notice to counsel in sub-
tiort is conducted subsequent to preferral of charges division (e) is applicable, a waiver of the right to
or the imposition of pretrial restraint under R.C.M. counsel is not effective unless the prosecution dem-
304, and the interrogation concerns the offenses or onstrates by a preponderance of the evidence that
matters that were the subject of the preferral of reasonable efforts to notify the counsel were unavail-
charges or were the cause of the imposition of pre- ing or that the counsel did not attend an interroga-
trial restraint. tion scheduled within a reasonable period of time af-

(2) Counsel. When a person entitled to counsel ter the required notice was given.

under this rule requests counsel, a judge advocate or (h) Nonmilitary interrogations.
an individual certified in accordance with Article (1) General rule. When a person subject to the
27(b) shall be provided by the United States at no ex- code is interrogated by an official or agent of the
pense to the person and without regard to the per- United States, of the District of Columbia, or of a
son's indigency or lack thereof before the interroga- State, Commonwealth, or possession of the United
tion may proceed. In addition to counsel supplied by States, or any political subdivision of such a State,
the United States, the person may retain civilian Commonwealth, or possession, and such official or
counsel at no expense to the United States. Unless agent is not required to give warning under subdivi-
otherwise provided by regulations of the Secretary sion (c), the person's entitlement to rights warnings
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